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Page 1^ Note, dele ^ Bhode Island.^^ 

34, in some copies at the penullimate line* dele ^ or falling 
into something trorie." This error of a copyist was dis- 
covered after part of the impression had been struck off. 

130, line 28, for «/)eopfe,*' read " mionJ^ 

S03, line 14, the sense is materially affected by the misplac- 
ing of a comma. The comma should be removed from the 
word'^< delibera^ionSf^ to the wprd *^ counael.^^ 
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INTRODUCTION. 



€^ Political Constitutions in Creneraly of the nature 
^/Colonial Govefnments^ani of the British CoUh 
j^ies in J^Torth America. 

a 

i ■ ^ ■ ' ' '. 

BY a constitation we mei^n the principles on which 
a government is formed and conducted. 

On the voluntary association of men in sufficient 
numbers to form a political community^ the first step to 
be taken for their own security and happiness, is to 
agree on the terms on which they are to be un^ed and 
to act. They form a constitution, or plan of government 
suited to their character, their exigencies^ and their 
future prospects/ They agree that it shall be the 
supreme rule of obligation among them. 

This is the pure and genuine source of a constitution 
in the republican form. In other governments the 
origin of constitutions is not always the same. 

A successful conqueror establishes such a form of 
government as he thinks proper. If he deigns to give 
it the name of a constitution, the people are instructed 
to consider if as a donation from him, but the danger 
to his power, generally induces him to withhold an 
appellation, of which, in his ^aipprehension, an impro- 
per use might be made. 

In governments purely despotic, we never heir of 
a constitution. The people are sometimes, however^ 
roused to vindicate their rights, and when their dis- 
contents and their power become so great as to prove 

8 



6 INTRODUCTION. 

the necessity of relaxation on the part of the govern- 
ment^ or when a favourable juncture happens, of which 
they prudently avail themselves^ a constitution may be 
exacted^ and the government compelled to recognise 
principles and concede rights in favour of the people. 
. This relief is wholly dependent upon political events. 
In some countries the people are able to retain what is 
thus conceded^ in others^ the concession is swept away 
by some abrupt revolution in favour of absolute power^ 
and the country relapses into its former condition. l%e 
mere endeavour to rectify abuseis, without altering the 
general frame of government, is a task which though 
often found more difficult, yet is of lei^s dignity and 
utility than the formation of a complete constitution. 

To alter and amend, to introduce new parts into the 
ancient texture^ and particularly new principles of a 
different and contrary nature, often produces an irre- 
gular and discordant composition which its own con- 
fusion renders difficult 6f execution. The formation of 
a constitution founded on a single principle, is the more 
practicable from its greater simplicity. ' 

Whether this principle is pure monarchy, aristo- 
cracy, or democracy, if it is steadily kept in view, the 
parts may be all conformable ^nd homogeneous. 

In a pure monarchy all the power is vested in a sin- 
gle head. He may be constitutionally authorized to 
make and expound, and execute the laws. If this is 
the result of general ^consent, such countries possess a 
constitution. The same may be said of an aristocracy 
-—if the people agree to deposit all power in the hands 
of a select number ; and of a democracy, in which they 
retain in such manner as they hold most conducive to 
their own safety, all sovereignty within their own con- 
trol. The difficulty in either case is to regulate the di- 
visions of the authority granted, so that no portion of 
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it^ vested ia one branch or one body of men^ shall bear 
an andne relation to the others. Each must be suflki- 
ent to support itself^ yet all must be made to harmo- 
nize and co*operate. 

A constitution may combine two of the foregoing 
principles^ like those of ancient Bome^ some of the 
Grecian Republics^ and in modem times Geneva and 
some of the small communities of Italy : er^ like the 
present government of England^ it may combfaie the 
three principles. 

The high authority which has been often quoted (1) 
in favour of the last mentioned form^ may be allowed 
its full weight without impugning the obvious position^ 
that the whole power which is conceded to an heredi- 
tary monarchy may be vested by a democratic republic 
in an elective magistrate^ and all the benefits derived 
from it enjoyed without the dangers attending it. 

If nxi hereditary monoich abnses his, power^ the relief 
of the people is by insurrection^ and^thus between the 
ambition of princes on the one side^ and the sense of 
injury on the other^ the peace of the country is con- 
stantly endangered : if the monarch is elected for life^ 
a young aspiring prince n^y continue the grievances 
of the state for a long time^ and unless there is an 
express power of deposing him^ the choice of another 
in his place would involve the whole body in tumult 
and disorder. 

The power of choosing another supreme magistrate 
at the end of a reasonable time^ obviates these objec- 
tions. The substantial difference between a mixed 
monarchy and a republic formed on a proper distribu- 
tion of powers^ is therefore confined to the term of 
service of the supreme magistrate. 

(1) Cicero de Republica. 
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The powers of every governmeDt are only of three 
kinds^ the legislative^ executive^ and jadicial. This 
natural division^ founded apon moral order^ most be 
preserved by a careful separation or distinction of the 
powers vested in different branches. If the three 
powers are injudiciously blended^ if for instance the 
legislative and executive^ or the executive and judi- 
cial powers are united in the same body^ great dangers 
may ensue^ and the effect may be the same^ whether 
such powers are devolved on a jingle magistrate or oa 
several. In the wise distribution of these powers^ in 
the application of suitable aids and checks to eacb^ 
we may attain the optime constituta respttblicay which 
is the object of general desire and admiration. 

It has been reserved for modern times and for this 
side of the Atlantic^ fully to appreciate and soundly to 
apply the principle of representation in government 
The advantages^ which occasionally arise to an indi- 
vidualy of being able to commit his cares and concerns 
to another^ who in the exercise of such iiutiiority is 
considered as the principal himself^ are elevated and 
ennobled by being transferred to the concerns of an en- 
tire community. ' Without |he representative principle 
one of two consequences must follow^ either the whole 
body must be assembled and act together^ or a few^ 
who may have possessed themselves of sufficient force^ 
will undertake to dictate and give laws to the whole." 
But a wise people sees and dreads its own danger in 
large assemblies. Experience tells them that they 
cannot trust themselves when thus assembled; that 
sudden bursts of feeling are likely to predominate 
over their own judgment; that facts and causes are 
often misrepresented or misunderstood^ and the deli- 
berate judgment which ought to be solely exercised is 
overpowered by unaccountable excitement and preci- 
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{»tate impttlse. It was forcibly said in reference to 
the popular assemblies of Athens^ that if every Athe- 
nian were a Socrates^ still every Athenian assembly 
would be a mob. 

A people sagacious, enough to discover this imper- 
flection in itself^ remedies the danger by selecting a suit- 
able number to act for it upon full consideration and 
with due caution^ and while it authorizes them to ex- 
press what are to be considered its own sentiments^ it 
gives to that expression the same effect as if it pro- 
ceeded immediately frotn itself. The virtue of this 
salutary principle is impaired if it is divided. If it 
extends only to a part of thde government^ if there are 
other component parts which have an equal or superior 
power independent of the reprei^entative principle^ the 
benefit is partial. 

In England^ of three co-ordinate parts^ one only is 
supposed by th^ constitution to represent the authority 
of the people^ and at what time this representation was 
introduced among them is not clearly settled by their 
own jurists and antiquarians. That it existed before 
the Norman Conquest in some form^ now not exactly 
ascertained^ is indeed agreed^ ^nt on the subversion of 
the Saxon institutions^ effected by William^ the prac- 
tice was^ at least^ suspended till the reign of Henry 3d. 
The provincial constitutions of America were^ with two 
exceptions^ modelled with some conformity to the Eng- 
lish theory^ but the colonists of Rhode Island and 
Providence Plantations were empowered to choose all 
their officers^ legislative^ executive^ and judicial^ and 
about the same time;a similar charter was granted to 
Connecticut. And thus complain^ Chalmers^ a writer 
devoted to regal principles^ ^^ A mere democracy or 
" rule of the people was established. Every power 
^^ deliberative and active was invested in the freemen 
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" or ^eir delegates^ and (be supreme execative ma^- 
" trate of the empire^ by aa ioaUeotion which does Ut- 
tt tie hoDoar to the statesineti of those days, was wholly 
" excladed." He expresses his owd donbta whether 
the klDg had a right to grant eoch charters. (S) 

Bnt, althoDgb in all the other provinces, thecharters 
were iniginally granted or sabsequeatly modified so aa 
to exclude the principle of representation from the ex- 
ecutive department, these two provinces at the time of 
oar revolution retuned it undiminished. The sn^es- 
tion of the fall unqualified extension of the principle 
of representation may therefore be justly attributed to 
the example of Rhode Island and Connecticut, which, 
when converted into States, found it unnecessary to 
alter the nature of their governments, and continoed 
the same forms in all respects except the nominal re- 
cognition of the kiog^s authori^ till 18i8, when Con- 
necticut made some minor changes and adopted a for- 
mal Constitution. Rhode Island, however, is still 
satisfied with the charter of Charles II. from which it 
has been found sufficient to expunge the reservation of 
le required conformity of its le^^lative 
of Great Britain, and the royal right to 
ion of gold and silver (Mres, which happily 
, have never been found' within it. 
intation is sometimes - partial in respect 
tion of the powers (^ government to be 
it is sometimes confined to a portion only 
raed. In this respect it is perhaps still 
oable. The power of electing the great 
I state belonged in Venice to a few fami- 
ple at large had no voice, and it was 
fferent to the Venetians whether they be- 

olitiod Annala of Ae Britiib Colonies. 
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came the subjects of France^ or were ceded by her to 
Austria^ or whether they cootinaed to be goTCrned by 
those in whose appointments they had not the least 
share. With us representation is in its nature unirersal, 
bat in practice there are some exceptions which will be 
noticed in a subsequent place. They are few^ and 
do not impair the principle. 

It is not necessary that a constitution should be in 
writing ; but the superior advantages of one reduced 
to writing over those which rest oti traditionary in- 
formation^ or which are to be collected from the acts 
ahd proceedings of the government itself^^ are great 
and manifest. A dependence on the latter is Indeed 
destructive of one main object of a constitution^ which 
is to check and restrain the governors. If the people 
can only refer to the acts aiad proceedings of the go- 
vernment to ascertain their own rights^ it is obvious^ 
that as every such act may introduce a new principle, 
there can be no stability in the government. The 
order of things is inverted, what ought to be the in- 
ferior is placed above that which should be the su- 
perior, and the legislature is enabled to alter the consti- 
tution at its pleasure. 

This is admitted by English jurists to be the case 
in respect to their own constitution, which in all its 
vital parts may be changed by an act of parliament ; 
that is, the king, lords, and commons may, if they think 
proper, abrogate and repeal any elistitig laws, aiid 
pass any new laws in direct opposition to that which 
the people contemplate and revere as their ancient con- 
stitution. No such laws can be resisted or disobeyed 
by the subject, nor declared void by their courts of jus- 
tice as unconstituti^L,jA#vritten constitution which 
may be enforced oy the judges and appealed to by the 
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people^ is therefore most condacive to their happiness 
and safety. 

Yattel (3) justly observes^ that the perfection of a 
state and its aptitude to fulfil the ends proposed by 
society, depend on its constitution— the first duty to 
itself is to form the best constitution possible, and one 
most snited to its circumstances, and thus it lays the 
foundation of its safety, permanence and happiness. 
But the best constitution which dan be framed with the 
most anxious deliberation that can be bestowed upon 
it, may, in practice, be found imperfect and inadequate 
to the true interests of society. Alterations and amend- 
ments then become desirable — ^the people retains-^— the 
people cannot perhaps divest itself, of the power to 
make such alterations. A moral po\yer equal to and of 
the same nature with that which made, alone can destroy. 
The laws of one legislature may be repealed by another 
legislature, and the power to repeal them cannot be 
withheld by the power that enacted them. So the peo- 
ple may, on the same principle, at any time alter or 
abolish the constitution they have formed. Thii^ has 
been frequently and peaceably done by several of these 
states since 1776* (4) If a particular mode of effecting 
such alterations is agreed on, it is most convenient to 
adhere to it, but it is not exclusively binding. We 
shall hereafter see the careful provision in this respect 
contained in the constitution of the United States, and 
the cautious and useful manner in which it has hitherto 
been exercised. Indeed it is a power which, although 
it cannot be denied, ought never to be used without au 

T 
I 

(S) Book I. ch. 3. 

(4) New Hampshire, New York, Pennsylvania, Delaware, South 
Carolina, Georgia, Connecticut,1|5*4'4i^W!^0^ ^^^^ altered their 
constitutions since that period. 
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urgent necessity. A good constitation is better under- 
stood and more highly valued^ the longer it continues. 
Frequent changes^ tend to unsettle public opinion^ and 
in proportion io the facility with which they are made^ 
isthe temptation to make them. The transactions in 
France since the year 1791 support these remarks. 

Thehistory of man does not present a more illustri- 
ous monument of human invention^ sound political 
principles, and judicious combinations, than the con- 
stitution of the United States^ In many other coun* 
tries, the origin of government has been vaguely attri- 
buted to force, or artiice or accident, and the obscuri- 
ties of history have been laboriously developed to trace 
the result of these supposed causes^. But America has 
distinctly presented to view the deliberate formation of 
an independent government, not under compulsion, or 
by artiftce, or chance, but as a mean of tesisting ex- 
ternal force, and with a full and accurate knowledge 
of her own rights, providing for, and securing her own 
safety. It is not however intended to assert that this 
instrument is perfect, « although it is deemed to ap- 
proach as near to periection as any that has ever been 
formed. If defects are perceived, they may readily be 
accounted for. 

Great and peculiar difficulties attended its forma- 
tion. It was not the simple act of a hbmogeneous body 
of men, either large or small. It was to be the act of 
many independent states, though in a greater degree 
the act of the people set in motion by those states ; it 
was to be the act of the people of each state, and not 
of the people at large. The interests, the habits, and 
the prejudices, of the people of the different states were 
in many instances variant and dissimilar, some of them 
were accustomed chiefly to agriculture, others to com- 
merce ; domestic slavery was reprobated by some, by 

3 
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others it was held lawful in itself^ and almost neces- 
sary to their existence* Each state was naturally tena- 
cious of its own sovereignty and independence^ which 
had been expressly reserved in their antecedent asso* 
ciation^ and of jivbich it was still meant, to retain all 
that it did not become unavoidably necessary to sur- 
render. DiflEerent local positions and different inte- 
rests were therefore the sources of many impediments 
to the completion of this great work^ which at last re- 
sulted in the combination of mutual and manly conces- 
sions : the representatives of each state^ deeply impress- 
ed with the necessity of giving strength and efficiency 
to Uieir union^ yielded those points which by them 
were deemed of inferior magnitude. That every state 
should be fully satisfied was scarcely to be expected ; 
but every state was bound to consider that not its own 
peculiar interests only^ but those of the whole were to 
be regarded^ and that what might be supposed to be 
particular sacrifices were compensated by the general 
advantage^ in which they were to participate. 

The constitution thus became the result of a liberal 
and noble sacrifice of partial and inferior interests^ to 
the general good^ and the people formed into one mass^ 
as citizens of the Union^ yet still remaining distinct^ as 
citizens of the different states^ created a new govern- 
ment^ without destroying those which existed before^ 
reserving in the latter, what they did not surrender to 
the former, and in the very act of retaining part, con- 
ferring power and dignity on the whole. 

It will contribute to a proper understanding of the 
natnre of this government, to consider the political si- 
tuation of the country and its colonial dependence on 
Great Britain before the great event of its final sepa- 
ration. 

An explanation ^ flie legal nature of colonies in ge- 
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Q^ftl^ will not only serve as an introdnetion to this 
view, but will be useful to the student^ as the United 
States^ possessing vast tracts of uncultivated land, are 
in the constant habit of forming colonies therein, un« 
der the appellation of territorial governments. 

A colony is a portion of the population of a country, 
either expressly sent or permitted to go to a distant 
place for the purpose of forming a dependant, political 
body, Dependance necessarily enters into the descripM 
tion oi a colony^ for a body of men may emigrate, 
either with the view of tfniting themselves to a foreign 
community, or of setting up a government of their own, 
in neither of which cases would the parent country be 
bound to protect them, or be entitled to interfere with 
their internal government or control their trade. 

The Grreeks, the Carthaginians, and the Romans, 
established numerous colonies, sometimes of a military 
nature, to secure distant conquests, but mmre generally 
of a civil kind and for commercial purposes, or to fur- 
nish an outlet for superabundant population. In the 
former instance, the removal was compelled, in the 
two latter voluntary, but in all, the parent country re- 
tained and exercised certain rights over their colonists, 
founded on the express or implied engagement to pro- 
tect them. The colony always continued so much a 
part of the parent country that, if she entered into war, 
the colony was rend^ed a party to it, and an attack 
upon the latter, without any hostile declaration against 
the parent, was held to be an attack upon the parent. 

This relation produced certain consequences that 
were considered beneficial to both. T|^e internal ad- 
ministration of the colony was either immediately di- 
rected by the parent state or subjected to her revision, 
and its trade was either confined to their mutual inter- 
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course^ or sparingly allowed to be shared with other 
countries. 

We are not clearly informed in what manner a re- 
venue for the benefit of the parent state was extracted 
from them; in some mode it was probably attained^ 
since it is reasonable that those who receive protection 
oat of the public purse^ should proportionally contri- 
bute to the public expense. One important political 
fbature in these institutions is^ that the members of the 
parent state are entitled to participate in the civil 
rights of the colony. An Athenian was received as a 
citizen at Grotona^ and a Corinthian at Corcyra, and 
vice versay the colonist continued a subject or a citi- 
zen of the parent state. A Frenchman or aQ Emglii^h- 
man^ born in either of their colonies^ was a natural 
born subject of the country from which his ancestors 
migrated. (5) 

The Romans alone made some distinctions on this 
subjeict^ which did not long continue, and are only in* 
teresting as a matter of history. 

But a stranger who joined a colony gained only 
those rights which would have appertained to him in 
the parent country, and hence if an alien cannot hold 
lands in the United States, he cannot without an ex- 
press legislative dispensation hold land in any of our 
territories where the feudal tenures prevail. 

There are instances in ancient history of colonies 
increasing in population and strength so as to send 
out new colonies to adjacent territories, who still how- 

(5) The only exception that occurs with us is, as to the right of 
the inhabitant of a territory to maintain an action against a citizen 
of one of the states in the United States' courts, but this is owing 
to the particular structure of the Judiciary system of the United 
States. 
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ever partook of the origiiial relation to the parent 
country, and ther^ also are examples of Greek colonies 
when they had become populous and strong, throwing 
off their subju^tion to the states from which they 
sprung. 

With us it is a standing and a sound rule to erect 
our colonies into states, and receive them into the 
Union as soon as they acquire a sufficient population. 
A subject to which we shall again have occasion to 
advert. 

The discoveries made in America by Europeans, 
heing considered as conferring an exclusive right of 
occupancy on the sovereign under whose authority 
they had sailed, various parts of this continent were 
appropriated by the British crown to the establish- 
ment of colonies; sometimes by extensive grants to 
favoured individuals, sometimes by encouraging set- 
tlers at large, reserving the general domain to the 
crown. 

Hence two sorts of provincial governments ensued. 
1. Those denominated Royal Governments, in which 
the executive officers were appointed by the crown, 
but the legislative power was vested in the people, 
subject however to the control of the king in council. 
This form prevailed in those provinces where the 
general domain continued in the crown until it was 
from time to time granted to the settlers. S. Proprie- 
tary Governments, where a large territory was at once 
granted by the crown to one or more individuals. 

Of the former, Maryland granted to Lord Baltimore, 
and Pennsylvania to William Peon, are instances; the 
latter embraced the provinces of New England, as the 
territory was collectively termed, which was after- 
wards subdivided into New Hampshire, Massachu- 
setts, Rhode Island and Providence Plantations, and 
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for commoii defence. A precedent for a congress of the 
provinces was not wanting. In the year 17S3^ depu- 
ties from several of them had assembled at Albany 
for a different purpose. The appreheniMons of a war 
between France and Great Britain^ in which^ as we 
have already observed^ the colonies of each would be 
necessarily involved^ led to this assembly, the object 
of which was to increase the means of defence by form- 
ing an union of the provinces. The plan was disap- 
proved by the British ministry, because it was appre- 
hended that it might produce a concert of measures op- 
posing the supremacy of the mother country. (6) In 
1769, the object of a congress wns still defence, but 
against an enemy of a different description, against 
the invasion of a ministry supported by acts of parlia- 
ment which they could procure at pleasure. Remon- 
strance and entreaty were, however, the only wea- 
pons wielded, and these, combined with the practical 
opposition every where experienced, produced a change 
in the ministry and an abandonment of the measure. 
But although the law was repealed, the ministry 
thought it expedient to assert by a declaratory act the 
right to bind their colonies, by acts of parliament, in 
all cases whatever ; a declaration disregarded by the 
colonists, who now began to feel their own power, till 
it was endeavoured to be enforced by the imposition of 
a duty on tea, glass, and a few other articles, ex- 
pressly for the purpose of raising a revenue to defray 
part of the colonial expenses. But the spirit which had 
been raised was not easily allayed. The same indica- 
tions of resistance were now renewed, but the military 
force in this country was increased by detachme9ts 

(6) Marshall's Life of Washington, Vol. I. p. 300, Vol. II. p. 90. 
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from tfie ngolw wmy ia 6raat S^itaiii — njnA the mi- 
nistry avowed a determiQatioo to persevere. Another 
OQQgresa was coQvenedi and a second course ^of com* 
plaint and suppUcatioq uQavailingly. pursued. The 
language, was 9 till that of faithful^ tjiough iajured sub- 
jects : their grievapee^ were iqipatfid not to the mo- 
narch bat his ministers — and w the ardent expressions 
of hope^ that they shoqld not be deprived of the rights 
wjoyed by their fellow snbjectsi they admitted their 
own subjection* Even after tlie ffital blow was struck 
atlioxington in ±77^9 A^d the w|iole country was in 
armsy the mwt dutiful language of subjects towards a 
sovereign was retained. But this incongruity ceased^ 
when the peoplei perceiving no relai^ation of the ef- 
forts to ffubdue themr boldly resolved to throw off a 
yoke tpo heavy to be borne^ and no longer contenting 
themselves with clidming the rights of British snbjectSf 
to assert those of independent man. 

By this great measure the coqgress of provinces 
became at once the congress of 90 many sovereign 
states— entitled to places in the catelogue of nations^ 
and a meeting of humble^ com.plainiBg colonists termi- 
nated in the formation of an empire. 

It soon was found ei^pedient to devise soqie expli- 
cit form of association^ by which the powers granted 
to the congress or retained, by the new states should be 
distinctly a^certeined : articles, of confederatbn were 
therefore prepared^ (and with the exception of one 
stated which^ however, afterwards came into themO 
speedily adopted, by which the United States were 
formed into a federal body, with ^n express reserva- 
tion to each stete of ito freedom, sovereignty and inde. 
pendence, and of every power, right, and jurisdiction^ 
not expressly detegated to the United States in Con^ 
g^ess assembled. The federal powers were declared 

4 
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to be those of makiag war and peace^ coining money 
and issuing bills of credit^ establishing courts of admi- 
ralty^ building and equipping a navy^ ascertaining the 
number of men to be raised for the army^ making re- 
quisitions on each state for its quota^ regulating . the 
trade and manapng all affkirs with the Indians^ esta- 
blishing post-offices^ and some other matters of less 
importance ; but for many of these^ even for agreeing 
on the number of ships to be built^ and the appoint- 
ment of a commander in chief of the army or navy^ the 
consent of at least nine states^ in congress assembled^ 
was requisite. From this outline it is obvious that the 
congress still continued in a great degree dependent on 
individual states^ which alone possessed the means of 
raising supplies. The power to coin money^ when 
they did not possess the bullion, to emit bills of credit 
when they had no funds to redeem them, was purely 
nominal* Even the expenses of their own members 
were to be defrayed by the respective states which 
sent them, and which retained the dangerous power to 
recall them at pleasure. Yet such was the fervour of 
freemen engaged in a common cause that, while the 
war continued, the mere recommendations of congress 
carried with them the force of mandates, and it was 
not until after the peace of 17^3, that the necessity of 
^ving to the head of the union the means of supporting 
its own government was universally felt and acknow- 
ledged. After some ineffectual substitutes had been 
proposed, a convention of delegates from the different 
states was assembled at Philadelphia in 1787* The 
members were appointed by the legislatures of the re- 
spective states. The result of their deliberations was 
again to become a matter of recommendation which re- 
hired the assent of the people to give it effect. It 
was communicated by the conventi<m to congress, and 
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by congress to the several legislatures^ in order to be 
sabmitted to a convention of delegates cboeen in each 
state by the people. This course^ which bad been re- 
commenced by the general convention itself^ eventu- 
ated in its final adoption by all the states. But the 
assent of nine was sufficient for its commencement^ and 
on the J8d of July^ 1788> congress were informed that 
nine states had adopted it. On the 13th of September^ 
they fixed the time for the appointment and meeting of 
electors^ and ^^ commencing proceedings under the new 
constitution.^^ (7) 

(7) The first Wednesday in the following month of February 
was fixed for the electors to assemble in their respective states and 
vote for a president, and the first Wednesday in March the time 
for the goyernment to commence. 
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CHAPTER I. 

Hie Constitution of the United States* 

THE goverament, formed under the appellation of 
the United States of America^ is declared in the so- 
lemn instrument which is denominated the Constitu* 
tioo^ to be ^^ ordained and established by the people 
^^ of the United States^ in order to form a more peifect 
^^ union^ establish justice, insure domestic tranqnillity^ 
^^ provide for the common defence, promote the gene* 
^^ ral w^fare^ and secure the blessings of liberty to 
^^ tliemselves and their posterity.^' 

In this distinct exposition of principles, most of 
which are common to all freemen, and some peculiar 
to the situation of our country, we perceive the mo« 
tivei, and are guided in the construction of the instru- 
ment. We find the intention to create a new political 
society, to form a new government which the necessi- 
ties and dangers of our country loudly required. The 
imperfBct and inefficient confederation of 1779, is in- 
tended to be abandoned. The states are no longer to 
be known to each other merely as states. The peo- 
ple of the states unite i^ith each other, without de- 
stroying their previous organization. They vest, in 
a new government, all the powers necessary for the 
attainment of the great objects to which the states se- 
parately or confederated, had been found incompetent. 
They reserve to the state governments, or to them- 
selves, only what is not necessary for the attainment 
of those objects. In all other respects the sovereignty 
€i the states is net altered. The obligations of duty 
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and allegiance to ihem are not impaired ; but in all 
those instances which are within the sphere of the ge- 
neral government, the higher obligations of allegiance 
and duty to it supersede what was due to the state go- 
vernments^ because from the nature of the case they 
cannot be co-equaL Two governments of concurrent 
right and power cannot exist in one society. Supe- 
riority must, therefore, be conferred on the general 
government, er its formation^ instead of promoting do* 
mestic tranquillity^ would produce perpetual discord 
and disorder. 

The principles of this constitution to be thoroughly 
understood should be frequently contemplated. The 
composition of such a government presents a novel 
and sublime spectacle in political history. It is a so- 
ciety formed not only out of the people of other socie- 
ties^ but in certain parts, formed by the societies them- 
selves. The state is as much a member of the Union^ 
and forms as much a part of the greater society as the 
people themselves, yet the state does not enter into 
the Union upon federate principles; it does not send 
representatives in the nature 6f federal delegates, or 
ambassadors ; it cannot^ at its own pleasure^ increase 
or diminish their number. When the appointment is 
made, the person becomes an officer of the United 
States, not of the state which sends him^ and he is not 
politically responsible to his constituent. In one case 
only is a vdte taken by states^ and the immediate re- 
presentatives of the people, in that case^ represent the 
state. But although the principles of a confederation 
are^ in this one case^ relinquished in the manner of 
giving their votes^ it is preserved in the equality of rd- 
presentatioo of the states. It will be seen that in some 
cases a state has the right to clum the aid of the judi- 
cial power of the Union^ and in all^ it is bound to sup- 
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fiort the legislative and execative acts ef tfae general 
goverament when consistent with tlie constitution. As 
therefore it is neither a stranger^ nor properly speak*^ 
ing a confederate^ it seems to follow that it must be 
considered as part of the greater nation^ a term^'which 
in the coarse of this work we shall chiefly use in re- 
ference to the United States^ because althoagh every 
political body^ governed only by its own laws or 
internal regulations, may be denominated a nation^ 
yet the states^ not possessing that absolote independ* 
ence^ cannot with full propriety be so designated. 
But a name is of little importance if the substance is 
retained^ and if Virginia or Pennsylvania are not 
known abroad as nations, it does not affect their power 
at home as states. In this relation every state must 
be viewed as entirely sovereign in all points not trans- 
ferred by the people who compose it to the government 
of the Union : and every exposition that may be given 
to the constitution^ inconsistent with this principle^ must 
be unsound. Tfae supremacy of the Union in all those 
points that are thu/i transferred, and the sovereignty of 
the state in all those .which are not transferred, must 
therefore be considered as two co-ordinate qualities, 
enabling us to decide on the true mode of giving a 
construction to the constitution. As different views 
have prevailed, different theories of construction have 
been formed. Some have contended that it should be 
construed strictly, others h&ve asserted, that the most 
liberal construction should be allowed. By construe* 
tion we can only mean the ascertaiiiing the true mean- 
ing of an instrument, or other form of words, and by 
this rule alone ought we to be governed in respect to 
this constitution. A strict construction, adhering to 
the letter, without pursuing the sense of the composi- 
tion, could only proceed from a needless jealousy, or 
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rancorous enmity. On the other hud^ a liberal con- 
straction may be carried to an injurious extreme ; con* 
cessions of power may be conceived, or assumed, which 
never were intended, and which therefore are not ne* 
cessary for its legitimate effect. . The true rule there- 
fore seems to be no other than thai which is applied 
in all cases of impartial and correct exposition ; which 
is to deduce the meaning from its known intention and 
its entire text, and to give effect, if possible, to every 
part of it, consistently with the unity^ and the harmony 
of the whole. 

In many respects we have the benefit of tiie learned 
elucidations of judicial tribunals^ and wherever the sn« 
preme court of the United States has pronoanced its 
solemn decision upon constitutional points^ the author 
has gladly availed himself of the irrefragable author 
rily ; but where a guide so certain^ cannot be founds 
recourse can only be had, to an anxious and serious 
endeavour to display, and expound with truth and 
justice, the main featurei^ of a constitution which must 
always be more admired, as it is more considered^ and 
belter understood* If these examinations produce the 
same effect upon the reader, that they have upon the 
author, the attachment of our native citi2;ens^ and the 
attractions to foreigners will be increased, and those 
who are now here, and those who may hereafter be 
here, will concur to venerate and support a govern- 
ment, eminent above all others in promoting the free- 
dom and the happiness of man. 
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CHAPTER II. 

Of the Legislative Power. 

TH£ cdurse proposed to be pursned is first to con< 
sider the legjlslative power as it resides in the senate 
and house of r^resentatives^ to what extent the presi- 
dent participates in general legislation^ his power in 
conjunction with the senate relative to making treaties^ 
with the operation and effect of treaties ; we shall then 
proceed to those powers of general legislation which 
are implied by the constitution^ or expressly enume- 
rated^ and conclude this head with a view of the re- 
straints under which hoih thiB United States and the 
states severally^ ture placed by the constitution. 

The legislative power is vested in the congress of 
the United States^ consisting of the seQate and house 
of representatives. The first paragraph evinceii that 
it is a limited^ and not a general government. The 
term ^^ all legislative powers hereby; granted^'' remind 
both the congress and the people of the existence of 
some limitation. The introduction displays the gene- 
ral objects. The oonstitution itself enumerates some 
of the powers of congr^ssvand excludes others which 
might perhaps fall within the general expressions of 
the introductory part. These prohibitions are in some 
degree auxiliary to a due construction of the constitu- 
tion. When a general power over certain objects b 
granted^ accompanied with certain exceptions^ it may 
be considered as leaving that general power undimi- 
nished in all those respects which are not thus ex- 
cepted. 

6 
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The value and effect of this proposition may be 
adverted to hereafter. 

The legislative power possesses with us a great 
advantage over those countries where it may be ad- 
journed or dissolved at the pleasure of the executive 
authority. It is a self-moving and self-dependent 
body. Although it may be convened by the executive^ 
it cannot be adjourned or dissolved by it. The time 
of its assembling is fixed by the constitution^ until 
which^ unless a law has been passed appointing an 
earlier day^ or the president on extraordinary occa- 
sions has thought proper to convene them^ the action 
of the legislature cannot commence; but if in their 
opinion the public good shall require it^ they may con- 
tinue uninterruptedly in session^ till the arrival of the 
period for which the members of the house of repre- 
sentatives are elected. And they may fix as early a 
time for the meeting of the next congress as they think 
proper. A similar principle prevails in all the state 
constitutions^ and it is only where it exists^ that the 
legislature is truly independent. It is as inconsistent 
with sound principles for the executive to suspend^ at 
its pleasure^ the action of the legislature^ as for the 
latter to undertake to deprive the executive of its con- 
stitutional functions. 

But without a constitutional limit on its duration, it 
must be conceded, that a power in the legislature to 
protract its own continuance, would be dangerous. 
BlacUstone attributes the niiisfortunes of Charles I. to 
his having unadvisedly passed an act to continue the 
parliament, then in being, till such time as it should 
please to dissolve itself, and this is one of the many 
proofs that the much praised constitution of that coun- 
try wants the character of certainty. No act of con- 
gress could prolong the continuance of the legislature 
beyond the term fixed by the constitution. 
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Of the Senate. 

THE senate^ on acooont of its more permanent' du- 
ration and various functions^ "vvill receive our first at- 
tention. If tbe infusion of anjr aristocratic quality 
can be found in our constitution^ it must be in the 
senate ; but it is so justly tempered and regulated by 
other divisions of power^ that it excites no uneasiness. 
Thamounds^ and safeguards with which it is sijrronnd- 
ed^ must be violently broken down^ before any politi- 
cal injury can arise from the senate. 

The senators are appointed from time to time^ by the 
legislatures of the different states^ but if a vacancy 
bappens during the recess of the state legislature^ the 
executive thereof may make temporary appointments^ 
until the next meeting of the legislature^ which shall 
then fill such vacancies. 

The vesting this power in the state le^slatnre is 
the only material remnant of the federative character 
of the late congress \ but the delegates then appointed 
were to possess the whole power; the present but a 
part of the powers of government. It is recoipmended 
by the double advantage of favouring a select appoint- 
ment^ and of ^ving to the state governments, such an 
agency in the formation pf the general government as 
preserves the authority of the former, and contributes 
to render them living members of the great body. (8) 

(8) Federalist, No. 62. The author avails htmself of the first 
occasion to quote tlus excellent work, to unite m the general ho* 
mage that has been paid to it. The letters signed PitUins were 
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Whether the appointment shall be made by a joint or 
a concurrent vote of the two branches, when the 
legislature of a state consists of two branches, as it now 
universally does, the constitution does not direct The 
difference is that in a joint vote, the members of both 
houses assemble together and vi>te numerically. A 
concurrent vote is taken by each house voting sepa- 
rately, and the vote receiving the assent of the other 
branch. 

The person appointed must be at least thirty years 
of age, have been a citizen of the United States nine 
years, and at the time of his election, he must be an 
inhabitant of the state by which he shall be chosen. 
The senatorial trust requiring great extent of informa- 
tion and stability of character, a mature age is requi- 
site ; participating immediately in some of the transac- 
tions with foreign nations, it ought to be exercised by 
those who are thoroughly weaned from the preposses- 
sions and habits incident to foreign birth and educa- 
tion. The term of nine years is a reasonable medium 
between a total exclusion of naturalized citizens, 
whose merits and talents may claim a share of public 
confidence, and an indiscriminate and hasty admissioii 
of them, which might possibly create a channel for 
foreign influence in the national council* (9) 

Each state, whether more or less populous, appoints 
two senatots-^^ number which would have been incon- 
venient if the votes in the senate were taken, as in the 
former congress, by states, when if the delegates firom 
a state were equally divided, the vote of the state was 

the production of three enlightened statissmen. Jay, Madison, and 
Hamilton. They were collected and published under the title of 
the Federalist, and contain the soundest principles of government^ 
expressed in the most eloquent language. 
(9) Federalist* No. 62. 
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loet ; and which of coime Tendered an onefven number 
preferable : but in the senate^ a numerical vote ie taken 
in all cases^ and the division of ofMuions among those 
virho represmit particular ^tates^ has no influence in the 
general result. If the senate should be equally divid- 
ed^ the casting vote is given by the Vice President^ 
whose office it is to preside in the senate* The equa- 
lity of states in this respect, is not perhaps defensible 
on the principle of representing the people, which 
ought always to be. according to numbers ; but it was 
iho result of mutual concession and , compromise, io 
which the populous states, enjoying the advantages of 
proportional numbers in the house of representatives, 
by which they are enabled to control the interests of 
the smaller states, yielded, as a compensation, the prin-^ 
dple of equality in this branch of the legislature, 
enjoying in^ most respects equal,, in some respects 
greater powers. No other political league or conunu- 
nity is known to have possessed- this wise adjustment 
of its capacities and qualities. Different states or cities 
have always stood a£f individoal members of the league^ 
and the minority, whkh dedded, was the majority oi 
the league, not of the representatives who attended. 
This composition of both is peculiar to our country^ 
and has been found in practice neither productive of 
schism nor defident iix energy. A perfect indepen- 
dence of sentiment has been uniformly manifested by 
the members, and much superiority to local interests 
and impressions particularly sought for iti the senate 
has always been found there. 

It may not be improper to observe in this place, that 
some of the state legislatures appear to have viewed 
tl^^^ltlj^^ duties of the seni^tors whom they have 
appointed, in a more restricted lijUiy^vr^i'^^*-' 
hended the constitutibn implies. It seems to have 
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been supposed that the senators were bound to obej 
the directions of the state legislatures, and the lan- 
guage of some resolutions has been that the senators 
be ^^ instructed/' and the members of the house of 
representatives from the particular states, ^^requested^^ 
to make or support certain propositions. Bot surely 
the opinion is erroneous. A senator is no. more bound 
to obey the instructions of the state legislature, in oppo- 
sition to his own judgment, than a representative of the 
people in the other house is bound by the occasional 
instructions of his constituents. They are both elected 
for the purpose of freely and honestly exercising their 
own judgments according to the best of their capacities. 
The moment they take their seats, they commence 
the task of legislating for the Union, including the 
atate from which theiy are delegated, whose peculiar 
interests'and desires it may often be necessary to post- 
pone to the g^eral benefit. On the contrary, the 
stitte contemplates and urges its own interests ; its in- 
habitants or the electoral sections of its inhabitants in 
like manner, consider and pursue theirs, and it is per- 
fectly proper that they should be represented to and 
directly pressed upon, the persons so delegated. But 
the powers and the duties of those delegates are essen- 
tially altered if such requests are oooverted into bind- 
ing instructions. In respect to senators, the impro- 
priety of the measure seems peculiarly striking. If 
one state possesses a right to direct the votes of its 
senators, every other state must have the same right, 
and if every state were to exercise such right, no por- 
tion of the legislative power would really reside in the 
senate^ but would be held by the states ; thus relapsing 
into the principles of the old confederatioi^%i( ^NN^ 

The appointment of a senator is for six consecutive 
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yeara^ bat if a vftcaocy happens, an appointment i«.% ^\ 
made by the state for the residne of the term of service * 
which remains. Under the direction of the constitu- 
tion, they were at the first meeting divided into three 
classes* The seats of the senatoim of the first, class to be 
vacated at the end of two years, of the second class at 
the end of four, and the third at 4;he end of six years, 
the reason of which was, that the senate should -always 
continue a permanent body. The house of representa- 
tives, at the expiration of two years is at an end : a 
new house, though it may consist of the same mem- 
bers^ then succeeds, but the public service requires for 
many purposes that there should always be a senate. 
In executing the directions of the constitution it was 
so arranged that two senators from the same state 
should not go out at the same time. 

The senate at first sat with closed doors, but it was 
afterwards conceived to be more conformable to the 
genius of a free country that the delitierations of both 
the legislative bodies should be openly conducted, with 
the exception, however, of its consideration of treaties 
and appointments to offices on the President's nomina- 
.tion. 

In these points their deliberations would be very 
improperly exposed to public notice^ the national inte- 
rest is better promoted by waiting for the result. 

A majority of the senate constitutes a quorum, that 
is, a majority of the members of the senate not of the 
states. The power of legislation might therefore be 
suspended by the wilful absence of a majority, but 
what efiTect this would have on the government in other 
respects will hereafter be considered. 

In respect to the single function of legislation, a deep 
and serious discussion mieht be had on a point which 
has not yet occurred^ and it is fervently hopecnfiS;^^ 



36 



[Chap. HI. 



0/i^ majority of the states were to omit or refase to appoint 
senators^ the question would be whether the majority 
of those who were actually in office^ excluding from 
the computation the number to which the non-appoint- 
ing states were entitled, would be sufBdent^ within the 
spirit of the constitution^ to uphold the legislative power* 
It is sufficient to state^ without presuming to decide the 
question. 
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' • CHAPTER IV. 

(Jfthe Hov^e of BepreaentaUves. 

. THE hopse of representatives is founded on the prin- 
ciple of the representation of the people, yet not purely 
and abstractedly, but with as much conformity to it as 
was practicable. 

It is composed of representatives of the people of 
the seveit.1 states, not of the people at large, and in 
this respect there is still something of a federative qua- 
lity. If the whole had been throwb into one mass, it 
would certainly have been more consistent with a full 
representation of the entire people, but many would 
have been the objections to it. It would have been 
desirable that the qualifications of the electors should 
be uniform, but considerable variety of opinion and 
practice in this respect exists. In some states, the sys- 
tem of universal suffrage prevails, in others a freehold 
or other estate is required of more or less value in differ* 
ent states. Residence for a longer or shorter time is re* 
quisite, and when the constitution was framed, differ- 
ent qualifications were required in two of the states for 
electors of the different branches of the legislative body. 
The people of each state were naturally attached to 
their own institutions, and would unwillingly have 
surrendered them in favour of others. Indeed, if the 
qualification of property had been required, the people 
of those states wherein universal suffrage was esta- 
blished, would probably have refused altogether to ac- 
cede to the Union. 

Again. If the representatives were to be all chosen 
by a general ticket, the consequences would be that 

ft 
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thousands of voters must give their suffrages in favour 
of persons of whom they had no knowledge. If it was 
required that the candidate should reside in a particu- 
lar district^ the inhabitants of Georgia would either 
have to select a resident of Massachusetts on their own 
judgment^ or implicitly follow the suggestions of the 
voters in Massachusetts. 

Under these difficulties the principle of exact repre- 
sentation was necessarily abandoned^ and in lieu of it 
representation was apportioned among the several 
states. The medium of not more than one representative 
for 3O9OOO inhabitants^ was first agreed on^ and is a 
fundamental part of the system by which the inhabi- 
tants of every state^ although it might possess a frac- 
tional part however large of 30^000, consented to re- 
linquish the benefit of the ultra number. But every 
state is to be represented^ and if any one should by 
casualties^ be reduced below that number^ she is still 
to have one representative^ as she will still retain 
two members of the senate. (10) 

At one time it was conceived by congress^ that with- 
out invading the constitution, the principle of apporr 
tionment might be reformed to advantage. The object 
was to prevent the loss in the number of representa- 
tives arising from the fractional parts. 

Witli a sound political view to retain the jiist rela- 
tion of representation to numbers, it is provided in the 
constitution, that within three years an actual enume- 
ration should be made of the inhabitants of the United 
States, which should be repeated every ten years. In 
fixing the number of the first house of representatives, 

(10) Ib the articles of confederation it was also a fundamental 
provision that each state should have one vote, (art. iv^) and it 
was made an express condition in the instructions given by jtbe 
state of Delaware to its delegates in the convention of 1787. 
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the popalation was estimated^ not ascertained. When 
the census^ (as it is now commonly termed^} was taken 
in 1790^ it appeared that, in many states^ there wduld 
be considerable fractional parts^ which, whether the 
quotient was fixed at 30,000, or a greater numberi^ 
would be unrepresented. To increase the number of 
the house of reprei^entatives as far as the constitution 
would permit, was deemed most conducive to the publip 
security, against the preponderancy of executive in* 
fluence, which however was denied and resisted by a 
considerable minority. A bill, after great struggles, 
passed both houses^ which it seems difficult to recon- 
cile to t^e constitution. 

The whole number of inhabitants according to the 
recent census being ascertained, it was divided by 
30,000, and produced the number, of one hundred and 
twenty representatives, which were, in the first place^ 
apportioned among the several states^ until as many 
representatives as it would give were allotted to each. 
The residuary numbers were distributed among the 
states having the highest fractions. But the correct and 
independent mind of the illustrious man who then held 
the office of president, rejected the bill. It was return* 
ed to the house of representatives, with the observation^ 
that the constitution had provided that the number of 
representatives should not exceed one for 80,000^ 
which is to be applied to the respective numbers of 
the states^ and the bill allots to eight of the states more 
than one for 30,000. 

As there was not a constitutional majority to pass it 
again, the effort failed, and probably will never be 
renewed. Another law was immediately passed, 
allotting one member to 33,000 inhabitants, which still 
left some fractional parts unrepresented. 

The same objection also exists in the represepta- 
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tivc bodies of states^ where %be apportionment .is made 
among counties — but a state legislature possesses the 
power of enlargitig^or reducing counties^ and of ad* 
ding two or more together^ whereas the United States 
have no power to alter the boundaries of a state^ al- 
though they may give their assent to an alteration by 
the state itself. The decennial enumeratiou^ as re- 
quired by the constitution is^ like many other parts of 
it^ deserving of praise both for its wisdom and its no- 
velty. It is not to be found in the constitution of any 
other state formerly established^ and if occasionally 
practised by a government^ it was not obligatory oa 
them to continue it. ^ 

^he census of Rome was directed by a law passed > 

three hundred years aftbr the commencement of the 
state— ^wa^ occasionally intermitted^ tod finally abo- 
lished ; but the institution itself was rather of a military 
than a representative character. 

By conforming the representatioti to the actual num- 
ber of citizens^ as it is ascertained from time to time^ 
the evils experienced in the country^ to which^ on ac- 
count of its bearing the greatest resemblance to our 
civil polity^ we so frequently allude^ are avoided. 
The decline of population in some parts of England^ 
and its increase in others^ have produced the utmost 
inequality in the formation of their house of commons. 
London^ which contains about one- seventh of th6 in- 
habitants of England^ is entitled to send four members 
to parliament. The inconsiderable united borough of 
Weymouth and Melcombe Regis^ containing seventeen 
hundred inhabitants^ sends the same number. Man- 
chester and Birmingham^ two very populous towns, 
have no representatives, while the small deserted bo- 
rough of Old Sarum, without a Jiouse or an inhabitant, 
is the vehicle through which two members obtain their 
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seats ; the largest coanty ia. the kingdom sends only 
two* 

Thus a rigid adherence to an andent system of re« 
presentation^ which may perhaps have been not un- 
sound at the time it was formed^ is now productive of 
the grossest abuses. The name^ the tegument are pre- 
served^ wlien the substance^ iiat ought to be enclosed^ 
is almost entirely gone; 

The beneficial effects of our system will appear by 
referring to the following table^ in which the increase 
rf general population may be deduced from the increas- 
ed number of representatives from most of the states. 



TABULAR VIEW. 








\ 

STATES. 


^^Titmber •/ MepreterUatwveM. 


1789. 


1791, 


1803. 


1813. 


1823. 


New Hampshire ... 
Massachusetts - - • 
Rhode Island . * ' ' 
Connecticut -' - . .- 
New York . - - 
New Jersey • - • 
PennsyWama - - - 
Delaware - - - • 
Maryland - - - ' - 
Vir^nia " - . - - 
North Carolina ... 
Sooth Candina - - 
Georgia .... 
Kentucky, (separated from yir-7 
. giniainirW) 5 
Vermont, (from New Hampshire 1 
and New York, 1791) 3 
Tennessee, (from North Caro* 

lina, 1796) $ 
Ohio, (from a territory^ 1S02) 
Louisiana, (from aterritory,a813) 
In^ana, (from a teititoiy, 1816) 
Misaissippi,(from a territoiy,18ir) 
Illinois, (from a territory, 1818) 
Alabama, (from a territory, 1821) 
Missouri, (from a territco^, 1822) 
Maine, (frdhi MttMBchusetts, 1822) 

Territorks 9en£ng Deleg^atet, 
Michigan • - • • ; 
ArkaMas .... 
Fkmda .... 


3 
8 
1 
5 
/ 6 
4 
8 
1 
6 
10 
5 
5 
3 

m • 

m m 

'■ " 

m m 

m m 
m . 


,4 
14 

2 

7 
10 

5 
13 

1 

8 
19 
10 

5 

v2 

2 
2 

9 ' 

• • 


5 

17 

2 

7 
17 

6 
18 

1 

9 
22. 
12 

8 

4 

6 

4 

3 
1 

. . 

m m 


6 

20 

2 

7 

27 

6 

23 

2 

9 

23 

13 

9 

6 

10 
6 

6 

6 
1 

• • 

m m 


6 

13 

2 

6 

34 

6 

26 

1 

9 

22 

13 

9 

7 

12 
5 

9 

14 
3 
3 

1 
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There is, however? oue anomaly in our system with 
which we are sometimes reproached. The represeq* 
tative proportions are made tq depend on adding to 
the whole number of free . persqns in each state^ in* 
cludiftg those bound to service for a term of years? and 
excluding Indians not taxed? three-fifths of all other 
persons? that is? that fiftien slaves shall be considered 
as equal in the ratio of representation to nine freemen. 

It would now. he unseasonable and useless to consi- 
der or to answer the argnments on either side. It has 
been agreed to^ aod the question is for ever at rest. 

It only remains to observe? that to gnurd against a 
refractory disposition^ should it ever arise in the legis- 
latures of the states, in respect to the times? places, 
and manner of holding elections for senators and re- 
presentatives? congress is empowered at any time? by 
law, to make or alter such regulationi?? except as to 
the place of choosing senators. This exception was 
proper? as congress ought not to have the power of 
convening the state liegislature at any other than its 
usual place of meeting. We have already observed, 
that when the constitution was adopted? different Quali- 
fications were prescribed in some of the states for 
electors to their different legislative branches. As the 
house of representatives is the most numerous branch 
of the general legislature? it was judiciously provided 
that the electors of it should have the qualifications re- 
quisite for the electors of the most numerous branch of 
the state legislature. 

When vacancies happen? tiie executive authority of 
the state issues writs for elections to be holden to fill 
them. 

Both the senate and house of representatives pos- 
sess the usual powers to judge of the elections, ri^turos 
and qualifications of their own members, and to punish 
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them for disorderly bekaviour, which may be carried 
to the extent of expulsion^ provided two-thirds concan 

It has not yet been precisely settled what mast be 
the disorderly behavionr to incur punishment^ nor what 
kifid of punishment is to be inflicted^ but it cannot be 
doubted that inisbehavidar out of the walls.of the house 
or within them^ when it is not in session^ would not 
fall within the meaning of the constitution.^ 

Expulsion may, however/ be founded on criminal 
conduct committed in any place, and either liefore or 
after conviction in a court of law. 

But a power extending beyond their own precincts^ 
and affecting others than their own members, hat 
been exercised by both bouses, and has been dedded 
in the supreme court to be conatittttional. 

It is a maxim in the practical aj^plication of govern* 
ment, that the pub^c fiinctionaries should be supported 
in the full exerdse of ihe powers intrusted to them. At- 
tempts to bribe or to intimidafte then) constitute offences 
against the public. They amount to more than con- 
tempts or breaches of privilege against the legislative 
bodies, and they undoubtedly subject the offenders to 
the usual course of prosecution and punishment in the 
courts of law. But this liability does not exclude the 
immediate jurisdiction of the legislative body : strong 
considerations of public policy support it. The peo- 
ple are entitled to the utmost purity and integribjr in 
the conduct of their representatives. The house is a 
guardian of the public interests in this respect. It is 
its duty to make immediate inquiry as to any attempt 
to assail the freedom or corrupt the integrity of any 
of its members. From the duty to inquire arises the 
right to punish ; it needs not to be devolved on the or- 
dinary tribunals. It is true that no power to this effect 
is expressly given by the constitution, nor does the ju- 
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dictlil or Griminal power givon to the courts of the 
United -States in any part^ expressly extend to the in- 
fliction of punishment for such offences. But it is not 
therefrae to be inferred that no such power exists any 
where. If the courts of the United Stated would pos- 
sess it by implication^ there ia no reason for refusing it 
to the legislative body itself^ unless it can be discover- 
ed to. be wholly inconsistent with the construction or 
nature of that body> or with some clause in the coneti- 
tution. But the reverse of the first position is the truth. 
It would be inconsistent with the nature of such a body 
to deny it the power of protecting itself from injury or 
insult. If its deliberations are not pjerfectly free^ its 
constituents are eventually injured. But this power 
has never been denied in any country^ and is inci- 
dental to the nature of all legislative bodies. If it 
possesses such a power in the case of an immediate in- 
sult| or disturbance preventing the exercise of its ordi- 
nary functiqns, it iympossibleto deny it in other cases^ 
which although less immediate or less violfent^ partake 
of the same character^ by having a tendency to im- 
pair the firm and honest discharge of public duties. 

Those clauses in the constitution which provide that 
the tdal of all crimes shall be by jury^ in the state and 
district where the offence has heed committed^ are ever 
to be lield sacred — ^but it would be doing violence to 
them to carry them further than th^ plain meanings 
that trial by jury shall be preserved in criminal pro- 
secutions in the ordinary courts ; otherwise it would 
be imposiiible to support the jurisdiction giy^n to the 
senate in cases of inqpeacbment^ wherein no trial by 
jury takes place. It appears th^n that this implied 
power of punishing what are termed contempts and 
infringements of the privileges of the houses^ is in 
reality the useful institution of a summary juris- 
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diction for the pttnishment of offences substantially 
committed against tile people, and that it is correctly 
deduced from the constitution. 

The following expreiss provisions, which require no 
elucidation, are inserted to close this part of the 
subject — ) ' 

A majority of each house shall constitute a quorum 
to do business, but a smaller number may adjourn 
from day to day and may be authorized to compel the 
attendance of absent members in such manner and 
nnder such penalties as each house may provide. 

Neither house with6ut the consent of the other shall 
adjourn for more than three, days, nor to any other 
place than that in which the two houses shall be 
sitting. 

Each housft shall keep a journal of its proceedings, 
and from titne to time publish the same, excepting such 
parts as may in their judgments require secrecy, and 
the yeas and nays of the members of either house shall, 
at the desire of one-^fifth of those present, be entered on 
the journal. 



\ 
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CHAPTER V. 

* 4 

Of the Preaidenf 8 participation in the Legislative 

Power. 

THE president partakes of tl^e legislative power; 
he is elected for the term of four years^ in « mode ci 
which the theory is exceUenft^ but in no fespect have 
the enlarged and profound views of the framers of the 
constitution^ or the expectations of the people beea so 
completely frustrated^r '. 

The constitution as it originally s^od^ prescribed 
that each state should appoint in such manner as the 
legislature may direct^ a number of electors^ Bqual to 
the whole number of se^nators iknd representaUyes to 
which the state might be entitled in congress. The 
time of choosing electiNrs^ and the day oo which thej 
give their votes^ is to be the same throughout the 
United States^ and to be determined by congress. 

The electors were to meet in their respective states 
and vote by ballot for two persons^ of whom one at 
least shall not be an inhabitant of the same state with 
themselves. The votes being transmitted to the senate, 
were to be opened by its president in the presence of 
the senate and house of representatives. The person 
having the greatest number of votes was to be presi- 
dent if such number be a majority of the whole num- 
ber of the electors appointed^ and if there be more 
than one who had such majority and had an equal 
number of votes^ the house of representatives were to 
immediately choose by ballot one of them for president^ 
and if no person had a majority the house should in 
like manner choose the president out of the five highest 
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on the list. Thq votes of the house were to be taken 
not indiyidaiilly> bat by states^ the representatives 
from each state having one vote. A quorum, to consist 
of a member or members from two-thirds of the states, 
and a majority of all the states was necessary for a 
choice. 

The mode of proceediiTg was somewhat different as 
to the vice president After the choice of the president, 
the-person having the greatest number of votes was to 
be \U:e president If there remained two or more who 
had an equal number of votes> ,the senate and not the 
house, were to choose from them by ballot the vice 
president, and as it is not directed that in this respect 
they shall vote by stales, it follows that they vote indi^ 
vidually as in ordinary cases. 

Such was the original, plan of. the constitution, but 
it has been usefully altered by providing that the bal- 
lots of the electors shall be separately given for presi- 
dent and vice president, and that the vice president shall 
be elected^ as in the i:ase of the presidetit^ by a majo* 
rity of the whole number of electors appointed. 

The number of candidates, not of whom the selec- 
tion is to be made by the house of representatives, is 
reduced from Ave to three. Tlie senate in respect to 
vice president is cot^ned to the two highest in votes. 

In regard to the mial choice of the president, it was 
deemed expedient that the house of representatives 
should vote by states, because there would always be 
reason to suppose that if the people at large were much 
divided in opinion, their immediate representatives 
W4>uld be incapable of coming to a dedsion, and no 
other mode of removing the difficulty occurred than in 
this manner to refbr it to the states. In the senate, where 
tilie representation is equal, the same inconvenience 
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was not to be apprehended^ and by reducing the ulti'- 
mate <;andidates to la smaller number^ those who repre- 
sented states in which the votes had been lost^ would 
be much less influenced^ even if such influence existed 
at all; 

Another benefit also resulted from it By the first 
mode of proceeding the senate was restrained from 
acting until the house of represetttattves had made 
their selection^ which if parties ran b^h^ might be 
considerably delayed; — ^by the amendment^ t be senate 
may proceed to choose a vice presidedt immediately on 
receiving the returns of the- votes. If under the old 
mode^ the house of representativea did not ohoose a 
president before the fourth day of March next etisuing^ 
the vice president then in office waer io act as president. 
So that although the public^cpnfid^nce might have /been 
wholly withdrawn from him^ he would become presi- 
dent in e£fect^ whereas on the present plan^ if no presi- 
dent is elected by the house of representatives^ the 
vice president who will fill the office^ will have the 
fresh suffrages id the people. 

So far therefore as relates to this part of the plan 
for choosing the president and vice president^ the 
arrangement seems now settled as judiciously as the 
nature of our constitution will admits although one 
difficulty not provided for^ mii,y possibly some day 
occur. If more than three of those highest in votes 
for president^ or than two of those voted for as vice 
president should be equal in number of votes^ it 
is not directed how the selection shall be made. In 
the original text it is declared^ that the votes of the 
house of representatives and the senate shall be by 
ballot^ and so it still continues as to the hbuse of repre- 
sentatives^ but it is not directed in the amendment^ 
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how the votes of the denate shall be given. It is pro- 
bable^ however^ that a vote by ballot would be 
adopted. 

At present^ (18S4^^) the electors are chosen by the 
people in seventeen ont of the'twenty-fonr states^ either 
by a geiieral ticket, or in districts fixed by the legisla- 
ture. Jn the remaining seVen, the legislature has re- 
served to itself the power of appointing them. The 
former mode seems most congenial with the nature of 
our government^ a'nd the papular current now sets so 
sirongly in favour of it^ that the practice will probably 
become general. 

Vacancies in the office of president are provided for. 

^^ In case of the removal of the'preisident from office^ 
^'or of hb death) resignation. or inability to discharge 
^^ the powers ai^d duties of the ofiBce, it shall devolve 
^^on the vice president/^ and congress shall have 
power to provide for thev concurrent vacancies of both. 

This power has been executed by authorizing the 
president |7ro Um/pd^e of the senate to perform those 
functioni^. The president fro tempore of the senate 
is chosen by the senate during the absence of the vice 
president, or when he executes the office of ^ president, 
and it has become ui^ual for the vice president to retire 
from the senate a few days before the close of the ses- 
sion, in order that a president pro tempore may be 
diosen, to be ready to act on emergencies. If however 
there should happen to be vacancies in all these three 
respects, the speaker of the house of representatives is 
next empowered to assume the office of president, and 
beyond this no provision is made. 

If the vice president succeeds to. the office of presi* 
dent, he continues in it till the expiration of the time 
for which the president was elected, but if both those 
offices are vacant^ it becomes the duty of the secre- 
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tary of state to take measures for the electionof a presi- 
dent. (H) 

Notification is to be given^ as well to the executive 
of each state as in one ai least of the public newspa- 
pers printed in each state^ that electors of a president 
shall be appointed or choisen within thirty-four days 
next preceding the first Wednesday in the ensuing 
December^ unless there shall not be two months be- 
tween the date of the notification and the first Wednes- 
day in the ensuing December^ in Which case the elec- 
tion shall be postponed till the ensuing year- But if 
the term of the office of the president and vice president 
would have expired on the third of March next following 
such vacancies^ no extra election is necessary^ as the 
regular election ^ will then take place on the same^ day 
which the secretary 6{ state is otherwise directed to 
notify. 

For the office of both president and vice president is 
fixed to commence on the fourth of March in each year^ 
and the regular election takes place on the first Wed- 
nesday of the preceding December. 

Under these multiplied provisions^ no inconveni- 
ence can be apprehended. It can scarcely ever hap- 
pen that there shall he at one and the same time no 
president^ vice president^ pro tempore president of the 
senate^ and speaker of the house of representatives. 

In respect to the original choice by electors^ an ob- 
servation may be indulged. 

It was supposed that the election of these two high 
officers would be committed to m^n not likely to be 
swayed by party or personal bias^ who would act un- 

(11) Si^e the act 6f March 5, 18ir. The effect of the last amend- 
ment has not been adverted to bj congress^ as the law now stands 
a vice president cannot be elected till the regular period. 
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der no combination with others and be subject nei- 
ther to intimidation nor corruption. It was assert- 
ed that the choice "of several to form an intermediate 
body of electors^ wonld be moch less apt to convulse 
(he community with extraordinary movements^ than 
tbe choice of one who was hitnself to be the final object 
of their wishes. (12) 

Whether ferments and commotions' would accom- 
pany a general election by tbe whole body of the peo- 
ple> and whether such a mode pf election could be 
conveniently practii^ed in reference to the ratio of re- 
presentatives prescribed in the constitutionals yet to be 
ascertained^ but experience has fully convinced us^ 
that the electors do not assemble in their several states 
for a free exercise of their own judgments^ but for the 
purpose of electing the {^articular candidate who hap- 
pens to be preferred by the predominant political 
party. In some instances 4he principles on which they 
afe chosen are so far forgotten^ that the electors pub- 
licly pledge themselves to vote for a particular indivi- 
dual^ and thus the whole foundation of this elaborate 
system is destroyed^ Another innovation has also been 
introduced. Members qf congress^ entrusted only with 
the power of ordinary legislation^ have frequently 
formed themselves into a regular body at tbe seat of go- 
vernment^ and undertaken to point out to the people 
certain persons, as proper objects of iheir choice. Al- 
though the mild and plausiblegarb of recommendation 
is alonei assumed^ yet its effect is known and felt to 
have been often great and sometimes irresistible. 

If the constitution^ as originally proposed^ had con- 
tained a direct provision that the president and vice 
president should be chosen by a majority of the two 

^ (12) Fed. No. 8. 
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of parliamentary regolaticHi^ and not prohibited by the 
constitution. 

When a bill had passed both houses^ it is presented 
to the president^ and his share of the legislative duty 
commences^ but it is wisely and prudently guarded. 
If he possessed the right of imposing an absolute pct 
gative^ it ^oold vest in him too great a power. If he 
sent back.the bill^ with or without his iteslsons for re-- 
fusing hii| assent^ and the same lumbers that <)rigin^ 
ally passed it^ were still sufficient to give 4t the effect 
of a law^ the reference to him would be an empty form. 
It is therefore most judiciously provided^ that not only 
every bill which has passed both houjses^ but every 
order^ resolution/ or vote^ on which the concurrence of 
both is necessary^ except on questions of adjournment^ 
may if not approved by him^ be returned with his ob- 
jections to the house in which it originated. These 
objections are to be entered iat large on their journal^ 
and the house is then to proceed to reconsider the bill 
or resolution ; if after such reconsideratioii^ two*-thirds 
of that house shall agree to pass the bill or resolution, 
it shall be sent, together , with the objiections, to the 
other house, by which it shall likewise he reconsider- 
ed, and if approved by two-thirds of that house also, 
the bill becomes a law, and the reselation becomes ab- 
solute. But in all such cases, the votes of both heuses 
shall be determined by yeas and nays, and 'entered on 
the journals. While this great share of the legislative 
power is given to the president, it would be improper 
to leave it to him indefinitely to exercise it, without 
some control in point of time, and therefore it is pro- 
vided that if such bill or tesolutioo, are not wtnroed 
liy him within ten dalys, (Sundays excepted,) the reso- 
lution shall take effect, and the bill shall become a law, 
unless congress by thent a^jouminent prevemt it | a 
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dideration which ought to induce the two houses^ when- 
ever it is possible^ to prepare matters of importance in 
either shape^ for the consideration of the president^ at 
least ten days before the time of their adjournment, 
otherwise, atod particularly when the duration of the 
session is limited, measures of high interest may be 
frustrated for a season. 

We might here draw a comparison much to our 
advantage between our system and those of the Euro* 
pean monarchies, where the absolute negative of the 
king depends solely on his t>wn will and pleasure, or 
on the other hand, with those ancient republics in 
which the chief executive magistrates did not in the 
smallest degree participate in the legislative power. 
Our scheme judiciously steers a middle course. Laws 
do not originate with the president, although it is his 
duty to recommend subjects to their consideration when 
the public good requires it; but as laws may be unadr 
visedly and too precipitately passed even by a double 
legislature, it may be often salutary to call them to a 
reconsideration of their meai^ures, and by requiring the 
objections to be entered on the journal, and the yeas 
and nays to be recorded, the people, who are the ulti- 
mate judges are enabled to decide on the soundness of 
conduct on the part of all. The remedy, takes, place 
at the next election. 
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CHAJPTER VII. 

Of the Treaty making Power. 

WE will now proceed to consider the legislative 
powers vested in these bodies. ^ 

Treaties being next to the constitution^ the supreme 
law of the Ihnd^ properly fall into this class. . They 
are laws^ in making which the house of representa- 
tives has no original share ; whether their subsequent 
concurrence in any shape is necessary will hereafter 
be examined. ^ 

The language of the constitution is^ that ^^ he, [the 
president,] '^ shall have power by and with the advice 
^^ and consent of the senate to make treaties, provided 
'^ two-thirds of the senators present concur..'^ 

This, at first view, would imply that a treaty^ like 
an act of congress, should in its progress be the sub- 
ject of joint deliberation, but the practice has necessa- 
rily been otherwise. Treaties, if made abroad, are ef- 
fected through the medium of our ministers to foreign 
courts under instructions from the president. 

If made here, the business is transacted by the secrc;^ 
tary of state, under like instructions, with the minis- 
ters from foreign courts. The senate is not consulted in 
the first process ^ when the treaty is agreed on, the pre- 
sident submits it to the senate, in whose deliberations 
he takes no part, but he renders to them, from time to 
time, such information relative to it as they may re- 
quire. The senate may wholly reject it, or they may 
ratify it in part, or recommend additional or explana* 
tory articles, which, if the president improves of them^ 
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AgKia become the subject of negodntion between hiia 
and the foreign poyirer y and finally^' when the whole 
receives the consent of the senate^ and the ratifications 
are exchanged between the respective governments^ 
the treaty becomes obligatory on both nations. 

The proceedings of the senate during this process 
are with closed doors, and the contents of the treaty 
and the information connected with it pnght in good 
policy to be kept secret. Bi|t the constitution does not 
in express terms require it^ and^ in one particular in- 
stance^ when the public mind was greatly agitated, 
disclosures, not only of the contents of the treaty itself, 
bat of some of th6 proceedings , of the senate in regard 
to it took place, the propriety of doing which was ad- 
mitted or denied according to the opposing qiinions of 
the day. (13) 

The nature and extent of this constitutional power 
uQderwent full examination, (14) in the state conven- 
tions. The most ^neral terms are used in the constitu- 
tion. The powers of congress in respect to making 
laws we shall find are laid under several restrictions. 
There are none in respect to treaties. Althpugh the acts 
of public ministers, less inimediately delegated by the 
people than the house of representatives, the president 
constitutionally and the senate both constitutionally and 
practically two removes from the people, are by the 
treaty making power, invested with the high and sole 
control oyer all those subjects which properly arise 
from intercourse with foreign nations, and may eventu- 
ally affect' important interests at^ honie. To define 
them in the constitution would haVe been impossible, 
and therefore a general term could alone be made use 



(13) Relative to the British treat7 of 1794. 

(14) See particularlj the debates of the Virginia ewvention. 
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of^ whieh iSf however^ to be scrapnloasly cottflHed to Kl 
l^itimate interprttation. Whatever is wanting in an 
aathoiity expressed^ most be sdngfat for in principlei 
and to ascertain whether the execution of the treaigr 
making power can be supported^ we most carefally 
apply to it the principles of the constitution from which 
alone the power proceeds. 

In its general sqpse^ we can be at no loss to ander*- 
^nd the meaning df the word treaty. It is a compact 
entered into with a foreign powiBr, and it extend$ to all 
those matters which are generally the subjects of com- 
pact between independent nations. Such subjects ate 
peace^ alliance^ commerce^ neutrality, and others of a 
similar nature. To make treaties is an essential attri- 
bute of a nation. One wbich disabled itself from the 
power of making, and the capacity of observing and 
enforeing them when made, would^ exclude itself from 
the interoational equality which its own interests re- 
quire it to preserve, and thereby in many respects com- 
mit an injury on itself. In modern times and among 
civilised nations, we have no instances of such absur- 
dity. The power must then reside somewhere. Under 
the articles of confederation* it was given with some 
restrictions, owing to the nature of that imperfect com- 
pact, to congress, which then nominally exercised bolii 
the legislative and executive powers of general govern- 
ment. In our present constitution no limitations #eriB 
held necessary. The only question was where to de- 
posit it. Now this must be either in congress gene-' 
rallyi in the two houses exclusive "of the president, in 
the president conjunctly with them or obe of them, or 
in the president alone. ^ 

The formation of a treaty often riequires secrecy and 
dispatch, neither of which could be found in the first 
or second plan, and would be inconsistent with the 
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Ufiaged of most niiUofis« It remdiied duoi either to veet 
it in the president siqgly, or to unite one of the other 
bodies with htoi. The latter was obvioutly preferable^ 
and all that remained was to select that pne whose con^ 
formation appeared most congenial to the task. The 
senate is. a smaller body^ and therefore 3Bi;henever eelO" 
rity was necessary, the most likely to promote it — ^it 
waa a permanent body; its. memhers, elected for a 
longer time, were most likely to be conversant in tim 
great political interests which wn^ld be agitated^ and 
perh*ii$is it was supposed^ thai as represettatives in. one 
point of view, father of the states than of the peq>le^ 
a federatiYe quality appertained to them not wholly 
unconnected ivith the nature of a foreign craipac^ 

F^m these and other consMerations^ the po,wer was 
vested where We find it, a^d whenever objections are 
raised against the extensive operations, of a treaty, on 
account of the sonrqe from which it springs^ we must 
remember thai it was the wiU of the whole body of the 
people to place it there. . 

The If^l effect itf a trenty copstitatienally made iS| 
that next to the constitution it^etlf, |t prevails ovcir aU 
state lawsi state constitutions, md acts of congress. 

This is expressed in the following words-r- 

^ This constitution and the laws of the United iStates 
<^ which ahall be. made in ptrsiiiaQQe Ihei^of, and all 
<< treaties /made or which shall be made under th4 
<^ anttiority of the United States, idiall be the supreme 
<^ law of the land, and the judges in ev^ state shall 
^/ be bound thereby, any tihing in the coi^i^itotion or 
<^ laws of any state to thte contrary notwi^tand^* 
^^ ing.^'(15) / 

, There is a variance in the wcffds descriptive of laws 

(15) Article VI. 
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ftttd those of treaties — ^ia the former it is said those 
which shall be made t n fvi^suance of the constitution, 
but treaties are described as having been made^ or 
which shall be made under the authority of the United 
StuteSm 

The explanation is^ that at the time of adopting Uie 
constitution^ certain treaties existed, which bad been 
made by congress under the cottfederation5(l6) the con- 
tinuing obligationsof which it was proper to declare. 
The words ^^ under the authority of the United States/^ 
were considered as extending equally to thosl^pre^ 
viously made, and to those which should subsequently 
be effected. But although the former could not be 
considered as made pursuant to a coo.stitotibn which 
was not then 4u existence, the latter would not be 
^^ under the authority <tf the United States,'^ unless 
they are conformable to its constitution. 

It has been observed, that it is not distinctly declar- 
ed whether treaties are to be held superior to acts of 
congress, or whether the latter aire to be co-equal with 
or superior to the former. The mere collocation of the 
words would tend to give the superiority to the laws, 
but higher ground mu!3t be taken for the decision of 
the question. 

Having felt the necessity of the treaty making power, 
and having fixed od the department in which it shall 
he vested, the people of course exclilded from all in- 
terference with it, those parts of the government which 
are not described as partaking of it. The^ represen- 
tatioii held out by our constitution to foreign powers, 
was that the president with the advice and consent of 
the senate, could bind the mition in all legitimate com- 

(16) With France, (he United Netherlands, and particularly the 
treaty of peace with Great Britain. 
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pacts : but if pre-existent acts, contrary to the treaty, 
could only be removed' by congress, this representation 
\(roald be fallacious; it would be a just subject of 
reproach, and ivould destroy all future confidence in 
our public stipulations. The immediate operation of 
the treaty must therefore be to overrole all existing 
legislative acts inconsistent with its provilsions. 

But this ianbt inconsistent with a power to pass sub- 
sequent laws, qualifying, altering, or even wholly annul, 
linga treaty. Such a power may be supported on another 
ground. Congress alone possesses the right to declare 
war, and the right to qualify, alter, or annul a treaty 
being of a tendency to prbduce war, is an incident to 
the right of declaring war. Such measures may be 
essential to the interests ctf the nation, and it is impos- 
sible to find them in any otheir part of the constitution 
than in the general powers held by congress. But in 
these prdcedores, the senate must necessarily, and the 
president may eventually be parties, and they are essen* 
tially different from laws to carry a treaty into effect, 
which suppose the treaty imperfect, till they are pas- 
sed. /The former laws on the contrary, consider the 
treaty as coifiplete and effective, and are passed as the 
only means of counteracting it under a change of cir- 
cumstances, at the hazard indeed of exciting the com- 
plaints, resentment, or hostilities of the foreign power. 

In the years 1709 and 1796, the house of represen- 
tatives was much agitated on account of the treaty of 
November 19th, 1794, between the United States and 
Great Britain. A resolution was passed requesting 
the president to lay before; them a copy of his instruc* 
tions to the minister who negociated the treaty, with 
the correspondence and other documents relative to that 
treaty, excepting such papers as any existing negocia- 
tions may render it improper to disclose. 

9 
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The illas^ons individual who then held the ofBce, 
answered^ that he had never had hot one opinion on 
the subject^ and that his conduct had always conform- 
ed to it. E(is opinion was^ that the power oif making 
treaties is exclusively vested in the president^ by and 
with the advice and consent of the senate^ provided 
two-thirds of the senators presient concur^ and that any 
treaty so made and promulgated^ thenceforward be- 
icomes the law of the land« 

It is thus^ he added^ that the treaty making power 
has been understood by foreign nations ; and in all the 
treaties made with them^ we have declared^ and they 
have believed^ that, when ratified by the president, 
with the advice and consent of the senate, they become 
obligatory/ In this construction of the constitution 
every house of representatives bad acquiesced, and un- 
til the present time^ not a douT)t or suspicion had ap- 
peared, to his knowledge, that this construction was 
not the true one. 

With some further remarks, he concluded by ob* 
serving, that as it was perfectly dear to his understand- 
ii^ that the consent of the house of representatives is 
not necessary to the validity of a treaty^ as the treaty 
with Great Britain exhibited in itself all tin) objects 
requiring legislative provision, and oi^ these the papers 
called for could throw no iKght ; ^d as it is essential 
to the due administration of a government, that the 
bodhdaries fixed by the constitution between the dif- 
ferent departments should be preserved, a just regard 
to the constttntion and to the duties of his office forbid 
a compliance with their request. (17) 

The principles thus laid down were isfo fkr acqui- 

■ '. ^ 

(17) Message, March $0, 1796, and see MarshalPs Life of Wash- 
ington, vol. 5. 
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esced is by ibe house, that they pMsed a resdatUm 
disclaiming a power to interfere in making treaties, but 
asserting the right of the boose of representatives^ 
whenever stipnlations are made on subjects committed 
by the constitutioii to congress^ to deliberate on the ex* 
pediency of carrying them into effect. And subse- 
quently, though not without much acrimonious debate, 
and by a small miyority^ it was declared to be ea^e- 
dient to pass the laws necessary to carry ^ the treaty 
into effect. 

From that time^ the question remained nndisturbed^ 
until the session of 1810-16^ when in relation to an* 
other treaty .with Great Britain, the house of represen- 
tatives^ after much debate, passed a bill particularly 
enacting the same stipulations on one subject as those 
which were contained in the treaty. This, as a dan<- 
gerous innovation on the treaty making power, was 
warmly opposed by the minority^ and disagreed to by 
the senate. But after conferences between the two 
houses^ it terminated in a sort of compromise, which it 
is difficult to re^ncile with a sound construction ei 
the constitution. The act, (which was passed on the 
1st of March, 1816,) shortly declares, that so much of 
any act as imposes a duty on tonnage, contrary to the 
provisions of a convention between the United States 
and his Britannic Migesty, shall from and after the 
date of that ini^trument, and daring its continuance, be 
of no force or effect. 

Thus a precedent was set, which a dissatisfied house 
of representatives may hereafter resort to; and although 
the judicial tribunals would probably consider the law 
as being wholly unnecessary, a nullity in itself, it may 
be the cause of future legislative attempts producing 
more difficulty. 

Yet however manifest these principles may appear, it 
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must be confessed that another part of the constitntioa 
presents an apparent difficulty which requires exa- 
mination. 

By the 0th sect, of the Ist article^ it is expressly 
declared^ tl|at ^^ no money shall be drawn from the 
^^ treasury but in ccmsequence of appropriations made 
^<byblw/^ 

A teeaty may be made, by whibh a sum of money 
is engaged to be paid to a foreign power^ on consi- 
derations beneficial to the union ; can such , a contract 
be fulfilled without an act of congress ? Three even- 
tual cases may be stated : 

1. Where there is a sufficient sum of money in the 
treasury^ not under any specific appropriation. 

S. Where there is a sufficient sum^ but actually ap- 
propriated to different objects. 

3. Where there is no money in the tireasury^ but a 
sufficient sum must be raised in some manner to fulfil 
the contract 

In the second and third of these supposed cases^ it 
would seem that the treaty could not be carried into 
effect by. its own power^ Taxation^ direct or indirect^ 
can only be the work of congress. 

By Art. 1. ^ viii. the congress shall have ^' power 
^^to lay and collect taxes^ duties^ imposts^ and ex- 
« cises.'^ 

No such power is given to the president and senate 
in direct terms. 

By another section^ (the 7th^) of the same article^ 
^^ All bills for raising revenue shall originate in the 
^^ house of representatives.'^ A nice disquisition might 
here be introduced^ whetherthe fulfilment of a contract 
with a foreign power^ was to be considered as raising 
revenue. The term ought to be interpreted in its broad 
and general sense; and in reference to the spirit and 
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meaning of the whole constitation. By revenue we 
must understand whatever is produced by taxes^ du- 
ties^ imposts^ and excises^ for public use. (18) The 
monies so raised may be applied to defray the ex- 
penses of government^ to pay the principal or interest 
of the public debt^ to maintain an army and navy^ to pay 
for acquisitions of, territory, as in the recent instance 
of the purchase of Florida from Spain, when by treaty 
we assumed the payment of the money to which our 
own citizens were justly entitled, by reason of the in- 
juries inflicted on them by that country, to preserve 
peace and harmony with foreign powers, as the barba- 
rous states of Africa, and a variety of other cases. It 
is still revenue, and congress alone can raise it and 
the bill can oply ori^ate in the house of representa- 
tives. If, therefore, a new tax must be laid, or a spe- 
cific appropriation already made by congress super- 
seded, it deems obvious that it cannot he done by the 
president and senate* 

•The firat of the three cases supposed will seldom 
happen> but should it ever take place, and a sum, 
which by treaty the United States were bound to pay 
to a foreign power, could be discharged out of monies 
lying in the treasury, unfettered by appropriation, the 
difficulty would not yet be subdued. If the surplus iu 
the treasury arose from a tax, laid with a view to the 
fulfilment of treaties which were thereafter to be con- 
cluded, great dpubts might be entertained whether 
such a law would be constitutional. To extract mo- 
ney from the people, for a purpose so indefinite, and 
to place those monies at the disposal of the treaty mak- 



(18) Blackstone defines revenue to be a portion which each sub- 
ject contributes of his property to secure the remainder. VoL 1. p. 
£81. 
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ing power^ might possibly be supported by the aatho- 
rity given to congress to provide, for the common de- 
fence and general welfare. But even this^ as it would 
amount to a concurrence of congress in effectuating the 
treaty^ would leave the question unresolved. The ori- 
gjLnal difficulty remains^ if the monies thus found in the 
^asury^ consisted of a surplus unappropriated by 
congress in any manner^ or to any object whatever. 
Now we must keep in view^ that a treaty with a fo- 
reign power^ Is not of itself an appropriation of monies 
in the treasury of the United States, any more than it 
would be an appropriation of monies in the treasury 
of the foreign power. It is evidently not an appropria- 
tion in a constitutional sense, for it can only be made^ 
(to far as relates to other subjects) as the act of both 
houses, and in thee solemn form of a law. However 
strong, therefore, the obligation of good faith may be 
on the nation to fulfil the treaty, it does not seem that 
it has invested in the president and senate a full ef- 
fectuating power. And if the president alone^or oon- 
junctly with the senate, were, to draw on the treasury 
for the sum necessary to fulfil it, such draught would 
iiot appear to be within the directions of the constitu- 
tion. (19) 

On the whole, the conclusion seems to be, that in 
this single instance^ the payment of money, the con- 
currence of the house of reprjE^ntatives is necessary 
to give effect to the treaty. But an engagement to 
pay a sum of money would not be, like the engagement 
to cede a part of the territory of the United States, 
unconstitutional and void. When it. should receive 



(19) When lands are purchased of the Indian tribes throngh trea- 
ties made with them, the money is always paid under appropriations 
by acts of congress. 
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the sanction of eongress, and the means an provided^ 
the treaty may be effected. It is reserved for con«* 
gress alone ^^ to dispone of the territory of the United 
States/^ if by this general expression we are to un- 
derstand the alienation of any part of the territory^ 
which we shall hereafter consider. 

In another shape the same question was agitated in 
the year 17(^8* Parties at that time ran high ; the 
house of representatives was much divided. It was 
conceived or alleged^ that the expenses incurred by 
the multitude of our foreign ministers^ were greater 
than necessary. The practice always had been> atfd 
still continues^ to make an annual apj^ropriation of a 
gross sum for the expen'sies of foi:eign intercourse, with* 
but further interference than to limit the compensation 
to ministers of diffierent grades^ but leaving it impli^ 
citly to the president, with the concurrence of the 
senate, to send ministers to sndi courts as they, who 
were best acquainted with the subject, should deem 
expedient An effort was made to confine the higher 
rate of compensation to the ministers of three spedfied 
courts, and to allow all the otihers only half the same 
amount.^ It was warmly contended that congress, by 
having the exclusive power to raise and appropriate, 
was authorized to grant only so much money as they 
should think necessary. Happily for the interests and 
character of onr country, the effort failed, and it is 
hoped will never be renewed. There can be no doubt 
of the spirit and true intent of the constitution, in re- 
spect to all pecuniary supplies reqdired to support the 
exercise of the treaty making power. It is incum- 
bent 09 congress to furnish those supplies. The con- 
fitittttion has vested exclusively in the president and 
senate the duty of fnreign interconrse* The interfer- 
ence of congress in any shape is not warranted further 
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ihftu to ftffmrd the means of cacryiDg on that intercoarse 
to the extent which the president and senate hold to be 
required for the national interest^ and of furnishing the 
means of effectuating treaties constitutibnally made^ 
vhen^ as has been seen, their intervention is absolutely 
necessary. It is troe^ that there is no express direction 
to this effect, neither is there as to many other applica- 
tions of the public revenue. But wherever there is a 
duty pointed out in general tem«, and adequate powers 
given ,to any department of government for performing 
it, common sense indicates the course to be pursued, 
and those who are thus authorized, must be con$ider- 
ed as bound to perform the duty. If it is refused, the 
general operations of government will be affected with 
greater or less injury according to circumstances ; and 
the remedies can only be subsequently and perhaps tar-^ 
dily applied. These remedies must be a constitutional 
change of the public agents. But this is not peculiar to 
the American constitution. Short of actual violence, it 
never is effected but by. the mild, yet firm, exhibition 
of the sovereign power, if, as with us, it still remaitas 
in the people, by the substituiion of others for those 
whose conduct has occasioned a diminution of public 
confidence. 

The effect of a treaty on state constitutions and state 
laws cannot be questioned. Without considering whe- 
ther it operates directly as a repeal of them, we are 
warranted in saying that an act done under a state 
law, in opposition to a treaty, cannot be set up as a 
legal bar to a proceeding founded on a treaty. 

The inability of the confederation to enforce the 
treaties made by them was severely felt. Many state 
laws which had been passed, during or shortly after 
the war of the revolution were inconsistent with slome 
of the articles of the treaty of peace with Great Britain, 
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ABd that poWer^ complaining of injuries sustained in 
•onsequence thereof^ |postponed the fulfilment of the 
treaty in some points on their part. The inadequacy 
of the powers of congress to enforce it were then 
sensibly felt, and a serious declaration that a treaty^ 
in virtue of the confederation, was part of the law of 
the land and obligatory on the several legislatures^ 
was transmitted to all the states, with an urgent re- 
commendation that the states themselves would repeal 
all those acts and parts of acts that were repugnant 
to the treaty. (SO) In this respect the want of a judi-* 
cial power was strongly perceived. 

After the adoption of the constitution, its retrospect 
tive effect upon the exposing laws of a state^ passed 
even before the treaty, was speedily and fully esta- 
blished by the Supreme Court df the United States.(Sl) 

As a law^ the president enforces a treaty by his 
executive poww when necessary. This took place ia 
several instances during the war between France and 
Great Britain, after, the president^ in^a legitimatei exe- 
cution of the duties of hid high office, had issued a 
proclamation of neutrality. Some of the belligerent 
captures and other acts, so far as they occasionally 
interfered with' the obligations of our treaties with 
either nation, were ratified by his intervention. (SS) 

The wisdom, impartiality, and firmness manifested 
on the part of our government, during the whole of 
that difficult period, entitled it to the highest applause^ 

(SO) See the journal of congress, March 21, and April IS, 1787. 
The letter from congress prepared by Mr. Jay, then secretary for 
foreign affairs, is admirable in style and reasoning. 

(21 ) Calder v. Bull, 3d Dallas, 386, and Brailsford v. Meade, ib^ U 
The Supreme Court of Pennsylvania, in the case of Gordon, affirm- 
ed the same principle, 1 DalL 233. 

(S2) See Sergeant on Constitutional Law, p. 216. 397. 

10 
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and there coald be no better pro<^of its merits, than the 
dissatisfaction alternately expressed by ^ch of the great 
contending powers. . It is also dae to the executively of 
tibe several states to declare, that, although there were 
at the time strong, popular impressions in favour of 
one, and to the prejudice of the other nation, aU cea- 
«ideratio|is of that kind were suppressed in a prompt 
and efficirat compliance with the directions emanating 
from the president Au accurate and comprehensive 
coUectioii of the a^ of our government during the 
whole of that war, wofild be an useful addition to the 
stock of public information, and would afford prece- 
draits which no foreign cabinet oould justly disdain to 
fddlow. 
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(if LatOi Enacted hy C&ngreas. 

'/ 

ErAWB enftcted by congress fotm tlie tblrd rale of 
obligation. 

The power of legisUtilon vested in congtess, is con- 
formable to the bigb objects of its formation^ some of 
which are expressly enumerated^ and some incladed 
in the extensive anthority i6 provide for the common 
defence and general welfare ; bat this broad declara- 
tion has been considered by some as restrained by an 
amendment which has since become part of the consti- 
tution to the following effect: ^< The powers not dele- 
'^ gated to the United States by the conslitntion^ nor 
^^ prohibited by it to the staites^ are reserved to the 
*^ states respectively or to the people.^ The question 
is not completely settled by this article. Tlie natare 
of a" constitution requires that only its great outlines 
shonld be marked, its important objecte designated, 
and the minor ingredients, which compose those ob- 
jects, be deduced from the natare of the objects them- 
selves. If it contained an accurate detail of all the 
subdivisions of which its great powers will admit, and 
of all the means by which they may be carried into 
execution, it would partake of the prolixity of a legal 
code, and rather tend to embarrass than to elucidate. 
Whether any particular powet is delegated to the ge- 
neral government or prohibited to the states, must de- 
pend on a fair construction of the whole instrument. (S3) 

(2S) See M'CuUoch v. Maryland, 4 Wh. 316. Andcrsob %\ 
Dhuh, 6 Wh. %9.5, 
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The amendment does not speak of powers expressly 
/lelegated^ and is in fact to be considered rather in the 
light of a caatiotts and special reservation of what is 
not granted^ conceived in terms as general as the grant 
itself. Bnt whatever is already granted, either gene- 
rally or by express words, is not intended to be abridg- 
ed, and therefore, in effect^ this clause has no ^.opera- 
tion on the grant itself. 

In a variety of instances, the legislative poweir is 
not left to depend on general inferences, tlxpress enu- 
meratiou removes the difficulty as to the subject, and it 
is only in respect to what may be termed the excess of 
practical legislation, beyond tlie subject expressed^, that 
any doubt can arise. 

The style and com^itibn of statutes in modem 
times, have frequently been complained (tf; it has beea 
observed that they sometimes obscure the sense by a 
multiplicity of words intended to produce the c^posite 
effect, and the brevity and simplicity of Ancient time» 
have been held up as examples to be followed. But 
perhaps the peculiar character of our govemmeiit may 
justify more minuteness in its legislative acts^ thu in 
those of a government not under similar limitations. 
Although verboseness, productive of perplexity^ should 
be scrupulously av<nded, yet the enactments of a law 
framed under a limitedauthority^ should clearly appear 
to be confined to that authority, and as little as possi- 
ble be left for general construction. The acts hitherto 
passed by congress have not often created doubts as to 
their true meaning. 
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CHAPTER IX. 

€fihe mumeraied Powers^ of Congress. 

• 

THE enumerated powers^ whieh we now proceed 

to consider, will be all found to relate to, and be con- 
sistent witb, tbe main principle; the common defence 
and general welfare. 

The first is to lay and collect taxes, duties, imposts, 
aAd exdsesr The three latter must be uniform through- 
out the United States; but there is no description of 
the subjects to be taxed nor any limitation of the 
amount to be raised. The neces.sity of vesting this 
power in the unipn, seems to be too obvious to. require 
much argument. No government .can be supported 
without the means, of raising, an adequate revenue. It 
must possess this pov^er in itself, and must not be de- 
pendent on others fot their concurrence. We have 
seen in our own history the inefficient condition to 
which we were reduced, When the necessary income 
for the most important national objects, could only be 
obtained by requisitions of the several states^ ' 

Of tbe amount necessary to be raised^ the government 
itself can be the only judge. In govetoments under a 
single head, when a separate purse may be kept, in 
which the people have no share, restrictions, if practi- 
cable, may be useful. Here, where the only treasury 
is that of the people;, where compensations to public 
officers are scrupulously fixed, and a severe accounta- 
biliiy is a permanent principle, no such limitations aro 
necessary. And if the money should be faithlessly 
intercepted in its way to the treasury, or fraudulentiy 
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withdrawn from it afterwards^ the defaulter is always 
liable to legal cdercion. 

It was not thought necessary to dejfiine what shall be 
the exclusive subjects of taxation^ altboogb^ in some 
instances a part of the revenue of a state may be in- 
terfered with; by the exercise of the power ; for it is 
better ttuit a particular state should sustain an inconve- 
nience than that the general wants should fail of supply. 
It was manifestly intended that congress should possess 
full power over every species of taxable property, ex- 
cept exports. The term taxes is generica), and was 
made use of to confer a plenary authority in all cases 
of taxation. The genertil division jof taxes is into di- 
rect and indirect; the latt^ terra is not to be found in 
the constitution^ but the former necessarily implies it. 
Indirect is opposed to direct There may possibly be 
an indirect tax on a particular article that cannot be 
comprehended within the description of duties, imposts, 
or excises, but if such case can arise, it will l>e cdmpre-< 
bended within the general denomination of taxes* 
The term tax includes, 1st. direct taxes, which are 
properly capitation taxes and taxes on land, although 
direct taxes may perhaps be laid on other things iliat 
generally pervade all the states in the union. Sdly. 
duties, imposts, and excises. And 3dly. all other 
classes of an indirect kind. Indirect tales affect ex* 
pense or consumption, those who reduce their con- 
snoiption of an article so taxed, reduce the amount of 
their tax.(^) A dir^t tax is independent of con- 
sumption or expense, and is >to be apportioned among 
the several states, according ta their respective num- 
bers, which is to be determined by the same^rule that, as 
already observed, is applied to representation. Indirect 

(S4) See the case of Hylton r. the United States, 3d Dall. \7\. 
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taxes do not admit of this apportionment^ bat tbey aro 
to be uniform tbroogbout the United States on the sub- 
ject taxed. Thus^ if congress think proper to raise a 
sum of money hy direct taxation^ the quota of each 
state is to be fixed according -to its census. If indirect 
taxation is preferred, the same duty must be imposed 
on the article whether its quantity or consumption is 
greater or less in the respective states. Whether di- 
rect or indirect taxation is most consistent with th^e ge* 
nius and interests of our repubHc^ has been much dis* 
cussed, but it is a question now of little moment to ns^ 
since a constitution autbwizing both has been formed. 

The next enumerated power b that of borrowing 
money on the credit of the United States. When 
this constitution was formed, the United States were 
considerably indebted to foreign nations^ for the ex* 
penses of the war, and its own citizens had heavy 
claims, a& well on the Union as on individual states^ 
for services and supplies during the same event&l pe- 
riod. To combine and consolidate these debts, to dis- 
charge some and sepure the rest, was necessary for the 
public faith and interest both abroad and at home. But 
to avail itself of the power of taxation, in order to ac- 
accomplish such extensive objects at once, would have 
been injurious to the community. It was foreseen that 
many public creditors, whethw distant or domestic, 
would be satisfied with the assumption or recognition 
of the principal and the payment of the interest. By 
the terms thus introduced, congress received power to 
make the necessary provisions for sudi objects. In 
case of future exigencies, the expenses of war or the 
foilure of part of the usual revenue; a similar m?an of 
continuing the operations and the character of govern- 
ment is also thus provided. 

To regulate commerce with foreign nations, among 
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tiie several states^ and witii the Indiaa tribes is the 
third power. This^ from its natare, mast be considered 
as exclasive. If each state retained a power to rega- 
late its own commerce with foreign conntriesy each 
would probably pursue a. different system. Heavy du- 
ties or total prohibitions in respect to some articles^ 
irregular and changeable codes of commerce^ mutual 
rivalries^ and other obvious inconveniences would na- 
turally ensue. A common head can alone cure these 
evils. A common head can alone form commercial 
treaties with foreign powers^ for to no other would a 
foreign power give sufficient credence. 

In like manner the commerce between the di|ferent 
states b the proper subject of a general regulation. 

In the term commerce are included not merely the act 
of buying and selling or exchanging merchandise^ but 
also tiie navigation of vessels^ and commercial inter- 
course in all its branches: it extends to vessels^ by 
whatever force they are propelled or governed^ whe- 
ther wind^ or steam^ or oars ; to whatever purposes they 
are applied^ whether the carrying of goods or of pas- 
sengers^ or proceeding in ballast only. A general^ un- 
confined power to regulate a subject^ is in Its nature 
exclusive of the action of others on the same subject. 

These principles are so fully and xlearly explained 
by Chief Justice Marshall in a recent case^ (29) that 
we shall make no apology for inserting a large extract 
from his opinion. 

<^ Commerce^ as the word is used in the constitution^ 
is a unit^ every part of which is indicated by the term. 

If this be the adqiitted meaning of the word^ in its 
application to foreign nations, it must carry the same 
meaning throughout th^ sentence, and remain a unit, 

(^5) Gibbons v. Ogdcn, 9th Wheaton, p. 1, &c. 
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unless there. be some plaio^ intelligible cause which 
alters it. 

The subject to which the piower is next applied^ is 
to commerce ^^ among the several states.'^ Commerce 
among, the states cannot stop at the external boundary 
line of each state^ but may be introduced into the 
interior. 

These words do not, however, comprehend that 
commerce which is completely internal, which is car- 
ried, on between inan and man in a state, or between 
different parts of the same state, and which does not 
pxtend to, or affect other states. 

Comprehensive , as the word f^ among" is, it may 
very properly be restricted to that commerce which 
concerns more states tha^n one. The phrase would 
probably not have been selected to indicate the com- 
pletely interior traffic of a i(tate, because it is not aa 
apt phrase for that purpose ; and the enumeration of 
the particular classes of commerce to which the power 
was to be extepdedy would not have been made had 
the intention heed to extend the power to every de« 
scription. The enumeration presupposes something 
not enumerated ; and that something, if we regard the 
language or the subject of the sentence^ must be the 
exclusively internal commerce of a state. The genius 
and character of the whole government seem to.be, that 
its action is to be applied to all the external commercial 
concerns of the national and to those internal concerns 
which. affect the states generally; but not to those 
which are completely within a particular state, which 
do not affect other states, and with which it i)s not no- 
cessary to interfere for the purpose of executing some 
of the general powers of the government. The c6m- 
pletely internal commerce of a state^ may be consider* 
ed as reserved Sov the state itself. 

11 
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Biit in regulating commerce with foreign nations the 
power of congress does not stop at the jurisdictional 
lines of the several states. It would be a very useless 
power if it did. The commerce of the United States 
with foreign nations is that of the whole United 
States. Every district has a right to participate in it. 
If congress has the power to regulate it^ that power 
must be exercised wherever the subject exists. If it 
exists within the states^ if a foreign voyage may com- 
mence or terminate at a port within a state^ then the 
power of congress may be exercised within a state. 

This principle is^ if possible, still more clear when 
applied to commerce '^ among the several states.'^ 
They either join each other, in which case they are 
«^parated by a mathematical line; or th^y are remote 
from each other, in which case other states lie between 
them. What is commerce ^^ among'' them> and, how 
is it to be conducted? Can a trading expedition be- 
tween two adjoining states commence and terminate 
outside of each ? And if the trading intercourse be 
between two states remote from each other, must it not 
commence in one, terminate in the otlier, and probably 
pass through a third? Commerce among ilie states 
must, of necessity be commerce within the states. In 
the regulation of trai^e with tbe Indian tribes, the 
action of the law, especially when the constitution was 
made, was chiefly within a state. The power of con- 
gress, then, may be exercised within the territorial 
jurisdiction of the several states.'' 

In respect to commerce with the Indian tribes, we 
are to adopt the same broad interpretation ; but it is 
applicable only to independent tribes. It is immaterial 
whether ^such tribes continue seated within the boun- 
daries of a state, inhabit part of a territory, or roam at 
large over lands to which the United States have no 
cVaim; the trade with them is in all its forms, subject 
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exclasively to the regulation of congress^ and in this 
particular also we trace the wisdom of the constitution. 
The Indians^ not distracted by the discordant regula- 
tions of different states^ are taught to trust one gr^at 
body^ whose justice they, respect^ and whose power 
they fear. 

The power to establbh an uniform system of natu- 
ralization is ajso an' exclusive one. 

In the second section of the fourth article it is pro- 
vided that the citizens of each jstate, shall be entitled 
to all privileges and immunities of citizens in the se- 
veral states^ and the same rule had been ambiguously 
laid down in the articles of confederation. If tliis 
clause is retained^ and its utility and propriety cannot 
be questioned^ the consequence ftrould be> that if each 
shite retained the power of naturalization^ it might im- 
pose on all the other states^ such citizens as it might think 
proper. In one state^ residence for a short time^ with a ^ 
slight declaration of allegiance^ as was the case under 
the former constitution of Pennsylvania^ might confer 
the rights of citizenship ; in another^ qualifications <tf 
greater importance might be required : an alien, de- 
sirous of eluding the latter, might by complying with 
the requisites of the former, become a citizen of a, 
state in opposition to its own regulatiani$> and thus in 
hcty the laws of one «tate become paramount to that 
of another. The evil cotild not be better remedied than 
by vesting the exclusive power in congress. It cannot 
escape notice, that no definition of the nature and 
rights of citizens appears in the constitution. The 
descriptive term is used, with a plain indication that 
its meaning is understood by all> and this indeed is 
the general character of the whole instrument. JBx- 
cept in one instance, it gives no definitions, but it acts in 
all its piurts, on qualities and relations supposed to be 
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already known. Thus it declares, that no person, ex- 
cept a natural born citizen^ or a citizen of the United 
Stated at the time of the adoption of this constitution^ 
shall be eligible to the office of president — that no per- 
son shall be a senator who shall not have been nine 
years a citizen 6f the United States^ nor a representa- 
tite who has not been such a citizen seven years^ and 
it will therefore be not inconsistent with the scope and 
tendency of the present essay^ to enter shortly into the 
nature of citizenship. 

In a republic the sovereignty resides essentially^ 
and entirely in the people. Those only who compose 
the people^ and partake of this sovereignty are citizens, 
they alone can elect^ and are capable of being elected to 
public offices, and of course they alone can exercise au- 
thority over the community; they possess an unqualifi- 
ed right to the enjoyment of property and personal 
immunity^ they are bound to adhere to it in peace^ 
to defend it in war^ and to postpone the interests of all 
ather countries to the affection T^hich they' ought to bear 
for their own. 

The citizens of each state constituted the citizens of 
the United states when the constitution was adopted. 
The rights which appertained to them as citizens of 
those respective commonwealths, accompanied them in 
the formation of the great^ compound commonwealth 
which ensued. They became citizens of the latter^ 
without ceasing to be citizens of the former, and he who 
was subsequently born the citizen of a state, became 
at the moment of his birth a citizen of th^ United States* 
Therefore every person bom within the United States, 
its territories or districts, whether the parents are citi- 
zens or aliens, is a natural born citizen in the sense of 
the constitution, and entitled to all the rights and pri- 
vileges appertaining to that capacity. It is an error 
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to suppose as some, (and even so great a mind as Locke) 
have done, that a child is born a citizen of no country 
and subject of no government^ and that he so continues 
till the a^e of discretion, when he is at liberty to put 
himself under what government he pleases. How far 
the adult possesses this power will hereafter be consi-^ 
dered^ but surely it would be unjust both to the state 
and to the infant, to withhold the quality of the citizen 
until those years of" discretion We^ attained. Under 
our constitution the question is settled by its express 
language, and when we are informed that, excepting 
those who were citizens, (however the capacity was 
acquired,) at the time the constitution was adopted, no 
person is eligible to the office of president unless he 
is a natural born citizen, the principle that the place 
of birth creates the relative quality is established as 
tons. 

The mode by which ah alien may become a citizeuf 
has a specific appellation which refers to the same prin- 
ciple. It is descriptive of the operation of law as ana- 
logous to birth, and the alien, received into the com-^ 
munity by naturalization, enjoys all the benefits which 
birth has conferred on the other class. 

Until these rights are attained, the alien resident is 
under some disadvantages which are not exactly the 
same throughout the union. The United States do 
not intermeddle with the local regulations of the states 
in those respects* Thus an alien may be admitted to 
hold lands in some states, and be incapable of doing 
80 in others. On the bther hand, there are certain 
incidents te the- character of a citizen of the United 
States, with which the separate states cannot interfere. 
The nature, extent^ and duration of the allegiance due 
to the United States^ the right to the general protec- 
tion and to commercial benefits at home and abtroad, 
derived either from treaties or from the acts of con- 
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gress^ are beyond the control of the states^ nor can they 
increase or diminish the disadrantages to which aliens 
may by such measures on the part of the general go- 
Ternment^ be subjected. 

Thus if war should break out between the United 
States and the country of which the alien resident 
among us is a citizen or subject^ he becomes on general 
principles an i^lien enemy^ and is liable to be sent oat 
of the country at the pleasure of the general govem- 
nent, or laid under reasonable restraints within it^ and 
in these respects no state can interfere to protect him. 

The duration of the quality of citizen^ bpth in the 
native and in him who is naturalised/ is a subject of 
considerable interest 

The doctrine of indefeasible allegiance has a deeper 
root in England than in any other country in Europe^ 
the term is indeed almost peculiar to the English law^ 
and in discussing the extent to which they carry it^ 
we shall find it useful to ascend to the source of their 
government^ and the foundation on which this doc- 
trine is placed. 

Whatever repugnance may occasionally be felt at 
the avowal, the present government of England must 
be considered as founded on conquest, and perhaps it 
is justly observed by some of their historians, that in 
no instance has conquest by foreign arms been pushed 
to a grater extent than with them. 

The reluctance with which a brave and generous 
nation submitted to the yoke, increased the exaspent- 
tipn, and the tyranny of their conqueror. Their pro- 
perty was almost completely^ transferred to his mili« 
tary followers, their ancient laws were soon disregard- 
ed, although sometimes promised to be restored, and 
the pure feudal system of tenure was substituted to the 
ancient^ allodial estates, or perliaps the imperfect feuds 
of the Saxons. 
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With this system the Norman doctrine of allegiance 
is considered by some to have been introduced, al- 
though otfaers trace it up to antecedent periods, (S6) but 
whether tfae solemn declaration of allegiance was prac- 
tised ih the time of Arthur or of Alfred, whether it 
was the usage of the Britons or the Angles, the Saxons 
or the Danes, we have sufficient ground for believing 
that after the conquest, it was understood to be due 
only to the king or the ruling chieftain, and noj^ to tho 
nation. \ 

In the conflicts by which the country was distracted 
after the departure of the Romans, each successful com- 
petitor exacted from those he had subdued, an oath of 
fidelity and submission. \ 

From this practice t|ie usage arose of requiring a 
similar engagement from their owit followers^ as they 
subsequently dispersed themselves through the country, 
and when Harold was overthrown by the Bastard df 
Normandy, the necessity of exacting it became more 
obvious, not only from the discontent which his severi- 
ties excited, but from the impression which the illegiti- 
macy* of his birth might make on his subjects. 

The oath of fealty and homage necessarily accompa- 
nied the numerous grants of l|ind, wrested from its 
original owners and bestowed upon his adherents \ the 
oath of allegiance was incorporated with the oath of 
fealty, and whoever will reflect on the condition of the 
times win be satisfied tha^ allegiance was not sworn to 
tfaie nation, but to the individual whose victorious arms 
had rendered him the ruler of the nation. 

Hence certain consequences were understood to flow ; 
the allegiance thus solemnly pledged could not be 

(£6) See 7 Cokeys R^p. 7. 
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withdrawn, unleiss the proteetioii which was implied in 
return;^ should be withheld or become impracticable. 

If the monarch was driven oat by a successful com- 
petitor^, who took possession of the throne^ the allegi* 
ance was considered . as transferred to him^ and the 
subject who disobeyed the reigning sovereigUi was held 
to violate his oath. . 

But from this allegiance^ either original or transfer- 
red^ he could not withdraw himself^ he was supposed 
never to cease being the subject of the reigning sove- 
reign.^ AUc^ance equally permanent was held to re- 
sult fropi birth. The liing qould see none but his owa 
subjects within his own domain. Bound as he alleged 
to protect all^ all were bound to be faithful to him. But 
allegiance sprung from the birth of thosi& only Who 
were born under his dominion. It is observed by Cqke^ 
that if enemies were to obtain possession of a town or 
forty and have issue there^ that issue would be no sub- 
ject of the king of Bngland^ for t,hey would have no 
claim to his protection. (S7) 

JS this view of the subject be correct; if allegiance at 
least since the Norman Conquest^ is to be considered 
as proceeding from, force and not from contracti if it is 
legally due to. the king and not to the society which he 
governs^ we can remain under no difficulty in respect 
to its inalienable quality according to their laws. 

The rights w expectations of the people were sel- 
dom taken into account ; the king might by treaty with 
a foreign power, alienate an entire territory, and its in- 
habitants without their previous knowledge or consent^ 
be compelled to obey another sovereign. {28) Thus 

(27) 7 Coke's Rep. 6. 

(28) See Wooddeson, vol. 1. 232, and many of the British trea- 
ties evince the tiruth of his position. In 1783, the cessions of T0- 
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allegiaace wM rendfired perpetual at the pleaistire of 
the sovereign^ not of the people^ and the former^ not 
the latter, possessed a sort of property in it ; bat with 
us its indefeasible nature rests on better grounds. 

The instantaneons result on our political character, 
from the declaration of independence, was to convert 
allegiance from compulsion into compact, and while it 
still remained due to the sovereign, to see that sove- 
reign only in the whole community. 
^ In the native we have observed that it is coeval with 
life; in him who migrates from another country, it com-^ 
mences as a permanent duty with naturalization; in 
toth it lasts till deaths unless it is released by some 
procedure, mutual on the part of both the state and the 
individual. 

Whether the individual alone may relinquish it, is a 
question ^hich in this as well as otlier countries has 
been often discussed, and on Which an opinion cannot 
be given without diffidence, since it has n6t yet receiv- 
ed a decision in the highest tribunal of our country^ 

In the first place, we may dispose with little com- 
parative difficulty of the case of the naturalized citizen. 
His accession i^ voluntary, and his engagement is 
neither in its terms no? its. natdre limited to any time. 
He therefore binds himself by contract for his life, and 
the state, which differently from the doctrine of thi 
Snglish and other monarcbieis, cannot afterwards de- 
prive him of the quality thus aequired^ which cannot 

bagOyEast Florida, &c. The numerous transfers among the European 
monarchs since the year 1795, form atriking instances of the gene- 
ral adoption of the principle. Time indeed is sometimes allowed 
to the people to withdraw themselves and their property, but age 
or other causes may render this impossible. In Great Britain suck 
treaties are often confirmed by acts of pariiament, but the princi- 
ple is the same. Their colonies are not represented in parliament. 

12 
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agaio by its own act convert him into an alien^ is 
equally bound for the same term. 

This is well expressed by Locke in his treatise oa 
civil government. (S9) ^^ He that has once by actual 
^^ agreement and express declaration given his consent 
^^ to be 4)f any commonweal, is perpetuall5' and indis- 
^' pensably obliged io be and remain unalterably a sub- 
^^ ject of it, and can never be again in the liberty of a 
" state of nature, unless by any calamity, the govern- 
^^ ment he was und^r shall be dissolved, or by some 
^'^ public act it cuts him off from being a member of it^' 

finder our constitution the last would be impossible 
without his own consent, and the citizen can no more 
dissolve this contract than he can any other of less 
moment without the consent of the opposite pariy. 

But there are two other classes of citizens^ and w« 
must examine whether the same priuciple can be ap- 
plied to them. It would perhaps, be sufficient to say, 
that if the obligfttion, to which the naturalized citizen 
subjects himself, is clearly an obligation for life; that 
of the native cannot be for a shorter term. Naturaliza- 
tion is but a mode of acquiring the right, subject to 
the duties of a citizen ; it is the factitious snbstitution 
of legal form for actual birth, and it can neither exceed 
nor fall short of the capacities and obligations which 
birth creates. It would be absurd indeed, if the fo- 
reigner was given to understand, that by naturaliza- 
tion he had become bound for life, in the midst of na- 
tive citizens, none of whom were under the same ob- 
ligation. 

But we need not rest on this postulate. The compact 
created among the citizens, by the declaration of inde- 
pendence, was well understoodby th^mselves^ at the npto- 

» I ' 

(29)Chap.Vni. 
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ment, not to be of a temporary nature^ and in the power 
of the individual at pleasure to dissolve. It was essential 
not only to the permanence^ but to the formation of the 
new government, that every one either taking an ac- 
tive part in its establishment, or giving evidence of his 
consent by remaining withia it, should be considered 
as bound to it, so long as itcoatinuei^. Their situation 
at the moment \tas not that of aliens, whp were held 
by a prior alle^ance, till they undertook another. He 
who thus united himself with the newly-formed state^ 
instantly ceased, in contemplation of our law, to be a 
subject of Great Britain. He couM, thereafter, justify 
no hostile measure against us by alleging/his ancient 
allegiance. What he oqce owed to that power was 
now wholly transferred to the new state, with all its 
qualities and accompaniments, except one. The corre- 
lative of protection, could not, as before, be destroyed 
at pleasure^ by the receiver of the allegiance. The ol^*- 
ligation was ^mutual aad perpetual. If any qualifi- 
cation of it was intended, it would have been ex- 
pressed, but we do not find in any of tlie state con- 
stitutions, or in that of thc^ United States, the slightest 
(suggestion that the allegiance ta be paid tp them, was 
less solemn^ less entire, less permanent than that which 
was previously due to the monarch of Great Britaiti, 
Thus the question stands in respect to this class of citi- 
zens. The next inquiry is, whether this contract was 
confined to the individual or extended also to his is- 
sue. So far as relates to the parent, an answer to this 
questian may be found in the mere statement of it. No 
one can suppose that the parent intended, that while he 
was a permanent citizen of the state, his children 
should not partake of tht same rights, enjoy the same 
liberty, and be protected by the same government. 
Nature itself impresses on the parental mind, a desire 
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to promote the interests of children^ and causes it to 
revolt at the idea of withholding from tbem what may 
not only be shared with them^ but what als0 becomes 
more valuable by being so shared. The pleasing sen-*- 
sation in the parent^ of passing from the condition of 
an oppressed subject^ to that of a citizen of a free re* 
public^ would surely be impaired b; a ^consideration 
that his offspring would acquire no birthright iii the com- 
munity of his choice. In respect to him^ therefore^ we 
cannot doubt the desire^ and have only to examine the 
power of fixing the political relations of his descend- 
ants. The principle which next presents itself is^ that 
what all the members of the state must ha;v6 thus un- 
derstood^ must also have been so understood by the 
state^ which is only the collection of those members. 
The compact; so fkr as relates to the state^ of course 
extends to the individual and to all bis deSscendants^ 
and tiierefore, as the child is entitled to' the benefit of 
being recognised as a citr^en^ the state is entitled in its 
turn, to view the child as under its allegiance. It may 
however be urged, that an infant cannot bind itself by 
contract, but if it is necessary to aUswer the objection, 
it is sufficient to say that an infant may expressly bind 
itself for necessaries, as food and raiment, that a con- 
tract is always implied where such articles are fur- 
nished, and that the reciprocal compact of protection 
and allegiance, must be ranked among considerations 
of the highest order and first necessity. The dignity 
of the subject is however somewhat affected by resting 
it on a ground so narrow, and when we consider the 
high obligations cast on a political society by the vo- 
luntary formation of it, we may discard the smaller 
rules of private contract, and more safely rely on the 
broad basis of the general good, inherent in its nature^ 
and necessary to its self-preservation. 
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When the child hag attadiied an age sniBciently ma-^ 
tare, according to civil institutions^ to enable it to de- 
termine the chcttce^ It wonld seem^ in consistency with 
the principles already laid down^ that the individaal 
must be allowed a reasonable time to enable him to se- 
lect the couiiitry in which he will reside^ and the so- 
dety to which he will adhere. Of his willingness to 
continue^ nb public declalration seems to be requisite. 
His acts demonstrate his choice; hut there would be a 
great difficulty in ixing the time inr which a contrary 
determination ought to be formed and declared. The 
law has assigned twenty-one years as the age of dis- 
cretion ; but in whom is the judgment sulBciently 
ripened at so earl]f a period^ to enable him to deter- 
mine on a subject so momentous^ and how long after 
that period has been reach^d^ shall be allowed for de- 
liberation? These difficulties appear to be almost in- 
superable^ and seem to render the principle itself in- 
admissible^ unless it should be specially provided for 
by the legislature. But where the adult has for a suf- 
ficient length of time, by every external act, manifest- 
ed his adhesion to the political society in which he 
was bom, there can exist no right in him to shake olF 
his allegiance without the consent of the! state, and be- 
come a stranger, or in the course of events, an' enemy 
to his country. By his acts he has bound himself as 
closely as the alien who, seeking to be naturalized, 
has taken an express oath. The obligations result- 
ing from his birth- are rivetted by his voluntary con- 
duct afterwards, and he cannot dispute the indissolu- 
ble tic, of which he has thus doubled the effect. 

To these positions some objections may be made, 
which it will be endeavoured to answer. 

The leading one is the great act of July 4, 1576, 
by which two and a half millions of subjects threw . 
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off their allegiance to Great Britaio^ and it is argu^ 
ed ttiat what might be done by them collectively^ 
could be done by them Individually; but an obvious 
fallacy appears in the very statement of this proposi- 
tion- 
When the protection of the crown was withdrawn; 
when the aspect and the arm of paternal power were 
converted into virtual exclusion from the pale of the 
British family^ a right oi collective resistance was 
created which^ unless siipilar measures could be exert- 
ed against sin individual^ can never exist in a|i indivi- 
dual. Our case differed m form only from the cession 
of territories and their inhabitants already noticed. If 
either by cession to another or by unmerited severity 
t6 those wbo are nominally retained as subjects, the 
legitimate protection is thus wholly withdrawn^ the dis- 
solution of allegiance is the act of the( sovereign^ and if 
assented to by his^ubjects^ is binding on both. It de- 
pends therefore uppn facts to determine whether the 
cause of our separation was sufficient^ und on these 
facts no American mind can hesitate. . \ 

The treaty of 1793 may be safely, referred to in con- 
firmation of this opinion. In recognising the indepen- 
dence of the United States^ the right to declare U on 
the principles we asserted, n^ay justly be considered 
as also recognised* G reat BritaiUr did not by profes- 
sing to grant us independence^ (a grant which would 
not have been accepted,) affect t6 release us from a 
present allegiance, bat oa the contrary must be con- 
sidered as retrospectively acknowledging that by her 
own act she bad entitled us to discontinue it. 

Another argument arises from the acknowledged 
right of emigration, of which, with us^ no inliabitant 
is deprived, while, in many other govei^nments, express 
permission is necessary^ but the error of this consists 
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in supposing that emigration implies the dissolution of 
allegiance. 

Emigration in its general sense^ merely signifies 
removal from one place to another; its strict and more 
appropriate meaning is the removal of a person^ his 
effects and) residence : bat in no sense does it imply 
or require that it should take place with a view to he- 
come a subject or citizen of another country. 

Motives of health or trade, convenience or pleasure^ 
may lead to emigration^ bu^ if a deprivation of citizen- 
ship were the necessary and immediate consequence^ 
(and unless it is, the argument is without weight,) emi- 
gration would often be a cause of terror and sometimes 
a punishment, instead of a benefit, in which sense th& 
right is considered. 

Those who contend for the affirmative of the propo- 
sition, must be able to prove that the quality of citizen- 
sbip ceases at the moment of departure ; that if the 
emigrant returns he cannot be restored to his former 
rank, without passing through the' reguhir forms of oa- 
turalization, that if real estate had descended upon him 
daring his absence, he could not inherit it without the 
aid of a law in favour cX aliens^ and that if the country 
to which he has removed, becomes engaged in war 
with us, and he did not choose to remain there, be 
would be liable on his returfa^ to be treated as an alien 
enemy. In Virginia, what is termed expatriation is 
authorized by an act of assembly passed in 179S. (80) 

' ' --- 

^ ^0) The words of the law are these. 

" Whensoever any citizen of this commonwealth shall by deed 
in writing under his hand and seal, executed in the presence of and 
subscribed bj three witnesses, and by them or two of them proved 
in the general court, any district court, or the court of the county 
or corporation where he resides^ or by open verbal declaration made 
in either of said courts to be by them entered of record, declare. 



92 [Chap. IX. 

This is a fair compact which an iodepeadent state hfis 
a right to make with its citizens^ and amounts to a foil 
release of all future claims against the emigrant who^ 
if taken in war again^st the state^ would not be liable 
to the charge of treason. But the release is effective 
only sp far as reUtes to the state which grants it. It 
does not alter liis relation to the United States^ and it 
was questioned in the case of Talbot v. Janson (81) 
how far such a law would be compatible with the 
constitution of the United States. 

The Virginia act makes no distinction between the 
time of peace and of war. ^ . 

Whether the ci^ize% having formed i^e unnatural 
design of aiding the actual enemies of his country, 
could make use of its legal fprms to enable him to 
commit such a crime with impunity^ remains, to be de- 
cided by the tribunals of that state. 

A distinction certainly iq^t unreasonaJble has been 
taken between citizenship^ and all^iance* Perpetual 
allegiance, is a doctrine of less force and efficacy in 
some countries than in others* Ji depends on their 
respeptive systems 9f law. 

The origin of allegiance in England has been 
already described. Its former extension throu^*al^ 
most every part of this country is unquestionable^ and 
in many states it continues unimpaired^ 

It is indirectly recognised in the constitution of the 

that be relinquishes the character of a citizen , and shall depart 
out of this commonwealth, such person shall fromi the time of his^ 
departure be considered as having exercised his right of expatria- 
tion and shall thenceforth be deemed no citizen."— -Passed 2Sd 
December, 1792. 

(31)3 Dallas, 133. The Author apprehends that no principle 
can be more dear than that a state cannot discharge a citizen from 
his allegiance to the United States. 



United Stateg^ and by tfae acts of congress^ which hate 
been 9inee passed. The indefeasible quality conceiv- 
ed to be incident to it has not yet been decided on by 
the Sapreme Court of the United States^ but in the 
Circuit Courts^ Blls worth chief justice declared^ that a 
member of the comnuinity^ (3@) cannot dissolve the 
^odal compact so as . to free himself from our laws^ 
without the consent or the default of the coiumumty. 
And in another ease, Washington J. declared that no 
citizen can throw off his allegiance to hit country with- 
out some law authorizing him to do so. (33) But in 
those countries where the doctrine of allegiance, in the 
sense we aflix to it, does not exist at all — or where it 
b a part of their law, that it may be thrown i^in cer- 
tain cases, our (>o^ioiis do not fl^ply. 

It may still further be' urged f^at the renunciation of 
all foreign alle^ance inserted in the oath of naturali- 
zation, implies a power to renounce what is dae to 
us as well as what is due to a/oreign state; 

If this were fo»nd^ in the constitution, it might occa- 
sioB some diiBculty,. but it is th6 language of congress, 
on whom it does not rest, to give a binding expositiou 
of the constitution. It was not reqfuired in the first 
act prescribing the mode of obtaining naturalizatiott, 
and it was probality introduced from polijtical jealousy, 
and by way of caution Ho the new citizen. The neces- 
sity of retaining it, is not very perceptible. If a natu- 
ralized citizen should commit treason against us, by 

• 

(32) United States v. WilKams, 4 HalPs Law Journal, 401. 

(33) United States v. Gillies, 1 Peters, 120.— See 2Cranch, 126. 
Dating the late war President Madison directed one Clark, a 

citizen of the United States who had removed to Canada, and was 
afterwards taken within our lines and sentenced to death bj a 
^urt martial ac a spy— ^to be delivered to the civU authority, 
thereby disclaiming milHary power over him as an aHen enemy. 

13 
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uniting with an hostile country from which he had 
emigrated^ he would not be more amenable to the law^ 
because of his rjanouciation^ nor less so^ if it had never 
t^ken place^ and it would have no effect in the country 
which he had left, either by way of aggravation or ex- 
tenuation of wy offence for which be might be respon- 
sible to them. (3'1) 

The tempprary aUegiance, which began with faifl 
residence among us, is ri^ndered perpetual by his na- 
turalization, and the renunciation is an useless ad- 
junct. (35) 

The last objection which occurs to. the author is^ 
that independent of the oath of atgtiration, the admis- 
sion of a foreigner to ,B«taraUaUi«i ainoiig as implies 
that he may withdraw his allegianoe fnotm his native 
country, and that otherwise in case 4)f war, he would 
be involved in, the hardship of being obliged to commit 
treason against one or the other : but the satisfactory 
answer always given to this proposition is, that if the 
individual chooses, to entangle -himself in a double al- 
legiance, it is bis. own voluntary act He .may reside 
among us without being natucalized, he may enjoy 
much pf the protection,. and some of the advantages of 
a citizen,^ yet retain unimpaired even in sensation, bkt 
allegiance to h^is native country till the moment he 
chooses to leave us. If he determines completely to 
unite his character and his fortunes with ours> we re- 
ceive him under the compact already explained, and hi? 
temporary allegiance becomes permanently binding. 

(34) Isaac Williams, whose case has been noticed, expressly re- 
nounced his allegiance to thi^ country when he wa3 naturalized in 
France. In the opinion of the chief justice it made no difference. 

(35) The legislature of Pennsylvania on the 29th of March, 1783, 
expunged from the oath the part which required a renunciation of 
allegiance to the King of Great Britain, declaring that it was 
wholly useless. 
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^ Another pomi; of considerable moment remains to be 
noticed. Having sfaowti what a citizen^ native or na- 
taralized^ may not do bywiiy of witbdrawing bis alle- 
giftnce> we will now proceed to sbow in wliat cases the 
state may not withdraw itis protection. 

Every person bm a right to remain within a state 
as long as he pleases^ except the alien enemy ^ the per- 
son charged with crimes in any of the other states, or 
in a foreign etate with whom a treaty to that effect ex- 
ists, and fugitives from 'service or labour in any of the 
states. To the two latter descriptions no asylum can 
by the coqstitution of the United States be afforded. 

Th^ states are considered as a common family, whose 
harmony would, be endangered if they were to protect 
and detain such fiigitiTes, when demanded in one case, 
by the executive authority of the state, or pursued on 
the other by the persons claipiing aa interest in their 
service. 

In the case of alien enemies, the pufblic good is con- 
sulted. The eight of sending them away is an inci-' 
dent to the right of carrying on public war. It is not 
mentioned in the constitntion,^ but it properly apper- 
tains to those who are to coqduct the war* 

Whoever visits or rei^desamongus^ comes under 
the knowledge that he is liable> by the law df nations^ 
to be sent off if war breaks out between his country 
add ours Iiefore he is nataralissed* Bo if there is any 
treaty in force, by which we are bound tp deliver tip a 
fugitive, charged by a,notbe|r nation with the commis- 
sion of crimes within its territory, every one arriving 
among us is considered as having knowledge of such 
compact. 

But whatever may be held by certain theoretical 
writers, there is no foundation for the opinion that we 
are bound by the general law of nations, without such 
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ceiapact^ to ^iirrend^ a person cbai^d with a crime 
ID anotber nation. 

The principles by which this copclasion is attained, 
are as follows. A criminal act^ committei! within the 
limits of a nation^ is an offence against that antion, and 
not against any other. It is tlie ddty of a nation to 
punish offences against itself^ hat not against others. 
If the offender escapes, it has no powtr to pursue him 
into the territories of another, nor any right to require 
the other to deliver him up. The nation in which be 
seeks an asylum, may censeieatkkisly retain and pro- 
tect him. In legal acceptation he has been received 
as an innocent man ; he holds this charaeter among us^ 
till he forfeits it by the commission of a crime against 
us, he is then, on coayiction> liable to punishment for 
snch crime, but we cannot punish him for a crime com- 
mitted in anottier country. 

Nature gives to mankind the right of punishing only 
for their own defence andsat)»ty. Hence it follows that 
he can only be punished by those he has oSbnded. 

To deliver the furtive tp the nation which olaims in 
wd^r to punish him, is to assist the punishment, and 
therefore directly at variance with these principles.(3&) 

Yet it is not to be infhrred that oae state has a right 
to transfer its criminals to another, and that the latter 
is bound to receive them. It rests with every inde- 
pendent state to open its doors to the admission of fo* 
reign^rs on such terms only as it may think proper. 

Boring our colonial dependency, the mother countiy 

(S6) It is proper, however^ to observe, that a contrary opiaion has 
been given in the state of New York by a judge of great learning 
and acQteness, Washburn's case, 4 Jolinson, Ch. 106, to which is 
opposed the later decision of a man of equal character and talent^ 
Chief Justice Tilghman in the case of Edward Short on a habeas 
corpus, Aug. 20, 1824. 
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exercised a privilege of tmnsportitig certain claaees of 
her convicted offenders to the provinces^ and the want 
of labourers at first induced as to receive them without 
complaint. 

Bat it was soon discovered to be an alarming evil^ 
and many of the provinces took measures to oppose it. 
One of the last acts of the congress under the confede- 
ration, Was to reconknefid to the ' several states to pass 
proper laws tw preventing the transportation of con* 
victed malefactors^ from foreign countriei^r into the Uni- 
ted States. Perhaps the power implied by the 9th 
section ai the Sd article, might be usefully adapted to 
the regulation of this soft of political commerce, in 
which, at present, we ca&nci be gainers, for we have 
no constitutional power to export or banish omr own 
offenders. 

The pawer to pass tmifoim laws on the subject of 
bankruptcies, is contaimd in the same paragraph. It 
is held> however, from its natnre, not to be completely 
excluaive. Until it is exercised, the states are not for- 
Uiden to pass bankrupt laws, ejteept so far as they 
impair the obligation of contracts. When congress 
en»cte a general bankn^ law, the right of the states 
is suspended, th(M^ tnoi extinguished. From the ex- 
piration or repeal of the bankrupt law, the abilify of 
the state to.exercise^the power, qualified as above men* 
tioned, revives. (37) And even while the act of con- 
gress ie in force^ the power of tii6 i^te continues over 
such oases as the kw dofts a^it embrace. Hence the 
power to pass insolvent laws i^mains wiflh the. state. 
Bankrupt laws are 'generally, periiaps properly, con- 
sidered as confined to the mereanij^ class, who are 
more exposed to pecuniary vicissitudes than other oc- 

(37) 4 Wheaton, 122. 
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cupatioQs. Tet as poverty may also assail those of dif- 
ferent employments^ it would be hard to exclude them 
from the humane protection of the state legislatoresp 
But as states are prohibited from passing laws impairing 
the obligation of contracts, it has been, contended that 
their power to pass insolvent laws is now questionable* 
The answer to this objection is; that without impair- 
ing the obligation of a.conl^ract,. the remedy to enforce 
it may be modified as the wisdom of the legislature 
may direct. Confinement of the debtor may be a pun- 
ishment for not performing Ms contract^ or may be al^ 
lowed as the means of inducing him to perform it. 
The state may withhold this mean and leave the co&« 
tract in full force. Imprisonment is. no part pf the con- 
tract, and simply to release the prisoner does net im* 
pair its obligation, (38) 

Congress shall have power to coin money, regulate 
the value thereof^ and of fweign coin, and fix the stan- 
dard of weights and measures. 

Jjx a subsequent section of the same article, (39) the 
separate states are prohibited from coining money and 
emitting bills of credit The other parts of this section 
seem proper objects for the exdusiye power of congress. 
But until it shall be exi^rcised, each state it i^ pre- 
sumed, retains the right toiBx the standard of weights 
and measnres within its own prepincts. 

A power to provide for the punisihment of counter- 
feiting the securities and current coin of the United 
States, is incident to part of the antecedent section, and 
in itself purports the eixlusion of state power. Bat 
whether the exclusive cognizance of such cases may be 
given to the tribunals of the United States, or may not 
under some circnmstances be concurrently exercised by 

V 

(38) 4 Wheaton, 200. (39) § 10. 
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the state coarts^ belongs to another head^ and will be 
hereafter considered. 

The power to establish post offices and post roads^ 
has a necessary connexion with the promotion of com- 
merce and the general welfare of the Union. 

A regular system of free and speedy commnnication 
is of Vital importance to th6 mercantile interest^ but on 
a wider scale we taitist also admit it to be of the first 
consequence to the general benefit In lime of peace^ 
it tends to keep^the people duly infbrmed of their po- 
litical interests^ it assiste.the measures of government^ 
and the private intercourse of individuals. During a 
war, the rapid communication of intelligence, by means 
of the post, and the greater facility of transferring bo- 
dies of men or munitions of war t6 diflferent places by 
the aid of good roads, are evident advantages. If 
these establishments should in practice produce no re- 
venue, the expense would be properly chargeable to 
the Union, and the ptoceeds of taxation in the com- 
mon forms be justly applied to defray it. If) however, 
as has proved to be the case, the post office yields a 
revenue, which is with the other revenues of th6 Uni- 
ted States applicable only to the general service, it is 
obvious that no state ought to interfere by establishing 
a post office of its own. This is therefore an exclusive 
power so far as relates to the conveyance of letten^, &c. 
In regard to post roads^ it is unnecess^ary, and there- 
fore would be aiiwarrantfible in congress where a suffi- 
cient road already exists to make another, and on the 
other hand, no state has a power to deny or obstruct the 
passage of the mail, or the passage of troops, or the 
property of the United Btates over its public roads. 

The powers given to congress in respect to this sub- 
ject, were brought into operation soon after the conisti- 
tution was adopted, and various provisions have at dif- 
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fereat times been eimcted. foonded oa the exdusive 
principle. 

It has been made a constitotiooal question^ whether 
cai^ress has a right to opea a new mail road through 
a state or states fot general purposes^ involving the 
public heneftt^ and the same doubt has been extended 
to the right of appropriating money in aid of canals 
through states. If we adhere to the words ofthe text^ 
we are coniued to post roads ; but it i^^pears to the 
author to be one of these implied powers which may | 

fakly be considered as within the principles of the con- ' 

stitulion^ and which tfaitre is no danger in allowing. ^ 

The general welfiue may imperiously require commu'- I 

nipations of either of these descriptions. A state is | 

bound to consult only its own immediate interests^and 
not to incur expense for. the benefit of other states. 
The United States are tiound to uphold the general in* 
terdst at the general expense. To restrain it to point- 
ing out the utility of tiie measure^ and calling on par- 
ticular states to execute. it^ would be partially to recall 
the inefficiency of the old government and to violate 
the main principle of the present one. If any political 
evil could result from the procedure^ it would present a 
strong argument against the allowance of the power^ but 
good roads, and facile aquatic communications, while 
they promote the prosperity of the country, cannot be se- 
riously alleged to affect the sovermgnty of the states, 
or the liberties of ihe people. The road ought, however, 
to be an.open, not a close one. It is doubtful whether 
tolls for passage on it could be constitutionally exacted. 

In the succeeding section the interests of science 
and th)& useful arts are laudably provided for, by em- 
powering congress to secure for limited times, to authors 
and inventors, the exclusive right to their respective 
writings and discoveries. 



At commoa law^ it seems to have been a questimi 
whether the inventor of any new art or improvement 
had such a special property in it^ as to entitle him to 
pursue another who mfade use of it after the inventor 
had made it public. But thei^ was no doubt that if 
another person had fallen on the same invention^ with- 
out a knowledge of the first, he would be entitled to 
the benefit of his own talents. It has however been 
deemed in many countries politic and wise, to (Secure 
to the first inventor a reward for the time and study 
employed in such pursuits. In England, the king un- 
dertook, on the score of royal prerogative, to grant ex- 
clusive privileges of making and selling articles of do- 
mestic manufacture, and of importing foreign articles, 
by which, pi^tection to such inventors was occasion- 
ally obtained. But this practice began to be abused, 
and such licences or monopolies, often conferred as re- 
wards on particular favourites, or used merely to pro- 
mote the interest of the crown, had increased in the 
reign of Elizabeth and James L (40) to an alarming 
degree, and therefore, by an act passed in the twenty- 
first year of the reign of the latter, all such grants are 
declared to be void ; in the fifth section however a pro- 
viso is introduced, which is the foundation of the present 
system in that country relative to patents, by allowing 
them to be granted to the authors of any new inven^tions 
for a term not exceeding fourteen years. 

In respect to what is termed literary property; the 
right which a person may, be supposed to have in his 
own original compositions, the same doubts as to the 
common law are entertaiqed, and the protection of a sta- 
tute has been likewise extended,(41) which at the same 



(40) Coke's Inst. vol. iii. 181. 

(41) 8 Ann. c. 19. 15 Geo. 3. c. 53. 
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time disposed of the common Uw questioD, as to those 
who complied with its forms^ by declaripg that the 
author should have the benefit of it for fourteen years^ 
and no longer, unless he was still living at the expira- 
tion of the first term, when it might be renewed for 
fourteen years more. But as the author might not 
avail himself of the benefit of the statute, the question 
remained unsettled till the year 177^9 when a small 
majority of the twelve Judges decided against it. {4&) 
This interesting question merits much consideration. 
At present it is sufficient to say, that as from the na- 
ture of our constitution, no new rights can be consi- 
dered as created by it, but its operation more pijiperly 
is the organization and distribution of a conceded 
power in relation to rights already existing, we must 
regard these provisions as at least the evidence of opi- 
nion, that such a species of property both in the works 
of authors and in the inventions of artists had a legal 
existence. 

In some of the states, prior to the adoption of the 
general constitution, ^cts of the legislature in favour of 
meritorious discoveries and improvements, had been 
passed, but their efficacy being confined to the boun- 
daries of the states was of little value, and there can 
be no doubt that, as soon as congress legislated on the 
subject, (which was as early as the second session, 
1790,} all the state provisions ceased; although in the 
act of 81 Feb. 1793, it is cautiously provided that the 
applicant for the benefit of the protection of the United 
States, shall surrender his fight under any state law ; of 
which his obtaining a patent shall be sufficient evidence. 

To define and punish piracies and felonies commit- 
ted on the high seas is an exclusive power. 

(42) 4 Burrow, 2417. 
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The regulatioii of foreign commerce appertains to 
€oagres$ alone^ the punishment of offences committed 
on the high seas is an unavoidable incident to this 
power ; as soon as the constitution was adopted^ the 
power of the states in this respect was at an end. But 
the principle of this exclusive jurisdiction might per- 
haps be further Extended. After the territorial boun- 
daries of a nation are , left, the sea becomes the com- 
mon property of all nations, and the rights and privi- 
leges relative thereto being regulated by the law of na- 
tions and treaties, properly belong to the national juris- 
diction, and would, be inconveqiently retaiqed^ by the 
states which, in this respect^ form only parts of the 
nation. 

It does not seem to have been necessary to define 
the crime of piracy. There is no act on which the uni- 
yersal*sense of nations has been so ftilly and distinctly 
expressed, as there is no act wbii^h is so universally 
punished. The pirate |s the enemy of all nations, and 
all Rations are the enemy of the pirate. 

Felony is a terra derived fnmi the cottimon law of 
Bngland, and^ when committed on tlie high 8eas> 
amounts to piracy. The power to define either may 
have been introduced to authorize congress to qualify 
and reduce the acts which should amount to either. . It 
is coupled with the power to punish, and ^is power 
ejjiLtends not merely to citizens of the United States, but 
to all others except the dtizens or subjects of a foreign 
state sailing under its flag and committing acts which 
amount to piracy, but general piracy committed by per- 
sons on board of a vessel, acting in defiance of all law, 
and acknowledging obedience to nongovernment, are 
punishable in our courts and In the courts of all na- 
lions.(43) 

(43)5Wheaton, 151,4ir. 
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By the high seas we are to understand not only the 
ocean out of sight of land^ but waters on the sea coast 
beyond the boundaries of low water mark^ although ia 
a roadsted or bay, within the jurisdiction or limits of 
one of the states or of a foreign govemment.(44) 

A power to define and to punish offences against 
tlie law of nations is contained in the same paragraph, 
but it is doubtful whether the power to punish ought 
to be considered as an exclusive one. The law of 
nations forms a part of the common law of every civil- 
ized country; violations of it may be committed as well 
on land as at sea, and while tbe jurisdiction of the 
separate states is admitted to be withdrawn from them 
in regard to acts committed on the sea, it does not seem 
to follow that it is superseded as to those on shore. 

Such acts may be of various kinds, and although 
the most prominent subjects under this head are those 
which relate to the persona and privileges of ambassa- 
dors, yet in many other particulars, infringements of 
the law of nations may be proper subjects of state ju- 
risdiction. But even if an outrage were committed on 
a diplomatic character, and he preferred the redress to 
be obtained from a state codrt to that afforded by the 
courts of the United States, it is not perceived that 
this clause would prohibit him from doing so, yet. 
whether the power is exclusive or not, on which some 
further remarks will be made, the power to define 
and to punish this class of offence&i is with great pro- 
priety given to congress. The United States being 
alone responsible to foreign nations for all i that affects 
their mutual intercourse, and tends to promote the ge- 
neral relations of good order and just demeanour, it 
rests with them alone to declare what shall constitute 
such crimes, and to prescribe suitable punishments. 

(44) 1 Gallison, 124. 5 Wheaton, 204, 206. 
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When such laws are made, they become binding 
rules of decision as well on the state courts as on the 
courts of the United States ; but if cases arise for which 
no such statutory provision has been made, both these 
descriptions of courts are thrown upon those general 
principles, which being enforced by other nations, those 
nations have a right to require us to apply*and enforce 
in their favour, or for the benefit of their citizens and 
subjects. 

The power of declaring war, with all its train of 
consequences, direct and indirect, forms the next 
branch of powers exclusively confided to congress* 

The right of using force, 'or of making war, belongs 
to nations, so far as it is necessary for their defence 
and the support of their rights. But the evils of war 
are certain, and the ev^nt doubtful, and therefore both 
wisdom and humanity require, that every possible pre- 
caution should be used before^ nation is plunged into 
it. In monarchies, the king generally possesses this 
power, and it is as often exercised for his own aggran- 
dizement asl for the good of the nation. Hepublics, 
though they cannot be wholly exonerated from the im« 
putation of ambition, jealousies, causeless irritations, 
and other personal passions, enter into war more deli- 
berately and reluctantly. • 

It is not easy to perceive where this power could 
with us be more prudently placed. But it must be re- 
membered, that we may be involved in a war with- 
out a formal declaration of it. In the year' 1800, we 
were engaged in a qualified, but public war, with 
France ; (49) qualified, because it was only waged on 
the high seas — public, because the whole nation was 
involved in il. It was founded on the hostile measures 

(45) 4 Dallas, $7. 
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aathorized by congi^ess agdnst France^ by reason of 
her anjust aggressions oq our commerce — ^yet there 
was no, declaration of war. In such a war we may also 
be involved by the conduct of the executive^ without 
the participation of the legislature. The intercourse 
with foreign nations^ the direction of the military and 
naval power^ being confided to the president^ his er- 
rors or misconduct may draw hostilities upon i|s. No 
other restraint appears to exists than that of withhold- 
ing the supplies to carry it on, which indeed congress 
can in no case grant beyond the term of two years. 
But in England^ the king is^ in this respect^ equally 
dependent on the parliament^ and its history shows 
that the power is not always adequate to prevent un« 
popular wars. 

The several states are by another disuse prohibited 
from engaging in war> unless actually invaded pr in 
such imminent danger^ as will not admit of delay. 

But although cOngr&ss alone can subject us to the 
dubious results of formal war^ a smaller poi:tion of the 
government can restore us to peace. Hostilities may be 
terminated by a truce^ which the president alone^ (it is 
conceived^) may niake.^ The 4ura,tion of a trace is 
itidefinite. It suspends all hostilities while it conti* 
nues* in force, but it does not revive treaties which 
were broken by the commencement of the war^ or re- 
store rights of any sortj) which were suspended by, it. 
It may be general or partial — it may extend to all 
places and to all the mutual forces of the belligerents^ 
or it may be confined to piv'iicolar places or particular 
armaments. When it ceases, it is unnecessary to re- 
peat the declaration of war. But before its termina- 
tion, unless some fresh cause of complaint should have 
arisen/ it would be inconsistent with good faith to 
renew hostilities. 
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Treaties^ by which peace is eompletely restored^ 
may, as already shown, be made by the president and 
senate alone, without the concarrence and against the 
will of the house of representatives. 

It has been made a subject of doubt whether the 
power to make war and peace should not be the same, 
and why a smaller part of the government should be 
entrusted with, the latter^ than the former. Sufficient 
reasons may certainly be assigned for the distinction. 
Peace is seldom effected without preparatory discus- 
sions, often of length and difficulty, the conduct of 
which of course betongs only to the president and 
senate. War is always an evil; peace is the cure of 
that evil. War shduld always be avoided as long as 
possible, and although it may happen to be brought on 
us as before, observed, without the previous assent of 
congress, yet a regular and formal war should never 
be entered into without the united approbation of the 
whole legislature. But although a peace is seldom 
obnoxious and unacceptable to the public, yet its ne- 
cessity or propriety may not always be apparent, and 
a publit disclosure of the urgent motive$ that really 
exist in favour of it may be prejudicial. The people 
have in such case a stronger motive for relying on the 
wisdom and justice of the president and senate than 
in the case of ordinary treaties. They are less likely 
than a larger body to be influenced by partial views 
or occasional inflammation, and the very circumstance 
of the smallness of their, numbers increases their re- 
sponsibility to public opinion. 

By the fifteenth and sixteenth paragraphs of the same 
important section, congress is empowered to provide for 
calling forth the militia to execute the . laws of the 
IJnipn, suppress insurrections, and repel invasions, but 
in respect to the two last mentioned objects, it is not to 
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be understood as an exclusive power. There cannot 
at least be any doubt, that on the first emergency, each 
state enjoys a similar power, oi which no act of con- 
gress can deprive them. For the principle of the con- 
stitution is not to deny to the states the right of self- 
protection in such cases, but to co-operate with the col- 
lective force of the Union in aid of the state. 

Uniformity in the organization and discipline of the 
militia should extend through the Union. The imbe- 
cility of the confederation in this respect, together with 
the variety of the periods of service for which the militia 
were engaged, produced considerable inconvenience 
during the war ^ the revolution. Hence congress is fur- 
ther empowered to provide for organizing, arming, and 
disciplining the militia, and for governing such part of 
them as may be employed in the service of the United 
States. This power cannot be considered 9is infrin^ng 
the rights and privileges of the states, since, however 
necessary, it cannot effectually be vested elsewhere, and 
since it is accompanied with an express reservation to 
them of the appointment of the officers, and of the au- 
thority of training the militia, according to the disci- 
pline prescribed by congress. This suli|ect will be 
hereafter resumed. 

The last enumerated power is to exercise exclusive 
legislation in all cases whatever over such district, not 
exceeding ten iniles square, as may by cession of par- 
ticular states and the acceptance of congress, become 
the seat of the government of the United States, and to 
exercise like authority over all places purchased by the 
consent of the legislature of the state in which the same 
shall be, for the erection of forts, m^azines, arsenals, 
dock-yardj(, and other needful buildings. The necessity 
of such powers at the seat of government carries its 
own evidence with it. Otherwise, the public authority 
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might be ifisalted^ and ite proceedings intarrapted. If 
the members of the general government were obliged 
to depend on a state for protection^ it might bring on 
the national councils an impatation of inflnence or of 
awe^ equally dishonourable to the go?ernment^ and dis- 
satisfactory to other parts of the Union. The extent 
of the district thus appropriated is too small to excite 
a jealousy of an opposite nature. (46) 

This authority has been executed by the cession 
and acceptance of a tract of land on the river Potow- 
mack^ partly from the state of Yirginia^ and partly from 
the state of Maryland* The inhAbitant^ generally were 
satisfied. But some consequences^ that perhaps wer^ 
not fully foreseen^ have flowed from it; The inhabit- 
ants of the District of Gdlumbia^ are no longer in all res- 
pects^ citizws of a state^ although they are onqnestion« 
ably^ to a certain extent^ citizens of the United States* 
As such, they are entitled to the/benefitof allcommer-^ 
dal or political r' treaties with foreign powers, «nd to 
the protection of the Union at home. But they have no 
representatives in the senate ; they cannot partake in 
the election of memberiS of the house of representatives, 
or of electors of president and vice president. The ju- 
diciary power between cittzens of different states does 
not extend to them,(47) in which respect they are more 
unfavourably situate than aliens, but suitable courts 
of justice, and certain adequate provisions for its local 
government have been made by congress. The imme- 
diate residence of government has greatly contributed 
to its prosperity, and its political anomaly has produc- 
ed no general inconvenience.. Under a subsequent 
head some remarks will be made on the judicial rela- 
tions aflTecting Ihis uid other separnted districts. 

(46) Fedenlist, No. 42.' (47) 2 Crancb, 452. 

IS 
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The enupierfttton closes with a ileclaratioii of Ihe 
powers of congress^ to make all laws which shall be 
necessary wd proper for canning into execution the 
foregoing powers^ and all others vested by the consti- 
tution in the government of the United States^ or in 
any department or officer thereof. 

It is impossible not to perceive in tkis^ as in so 
many other instances^ tlie circumspection that confined 
the legislature to its proper bounds; the wisdom that^ 
within those bounds^ left nothing unsaf^ed. 

The specific enumeration might have been construe 
ed by a morbid jealousy^ to imply that congress pos- 
sessed no other powers of legislation^ and some parts of 
the executive duties might have doubtfully rested only 
on the ^neral description in the constitutbn. Even 
the functions of the judicial tribunals re%uupe legisla- 
tive development and assistance. ' All necessary power^ 
and no power that is not necessary^ is contained in this 
final provision. 
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CHAPTER X. 

Of t^e re3tri€ti0n9 on ih^ Potters of Congress — and 
on the E»ecutwe and Judicial Authorities — -Me- 
strietUms on the Powers of States and Security to 
tht Mights if Tndi'siAuals. 

THIi restricti<m« on the powers of congress contain- 
ed ki tte origiQflil text we few. TKe general principle 
Oft wfaitii it ii8 coQStnkcted being declared and manifest 
threugbont^ it fallows that to no purpose inconsistent 
with or extending beyMd that principle, can its power 
of Ifigislatimi be carried. Yet it wae expedient in 
some instances to introdnce positive exceptions, in 
«otte, to qoalify powers enumerated or implied, and' 
in oUiers to secufe by explicit declarations both the 
repnbfiean foundaiiiNi and the equaliiy of the states in 
all poiiH» witfainf the sflb&tt et the general government 

The first class of these restrictions relatesi to com* 
weree. 

^^ No tax or duty shall be kid on articles exported 
from any state.^' 

It tes been repeatedly observed, that the leading 
principle of the whole constitution is uniformity ia 
respect to the seveiml states, as far as it can be obtain*- 
ed. The natural or artificial products of states are 
diflbrent'^to lay a general duty on the exports of rice 
or cotton, or tobacco, would aflbct only the soatheni 
states ; on floor or grain only the central states, and on 
the dlMiestic manufactures would operate chiefly on the 
northern and eaiitem states eiigaged in them— yet with- 
out this restriction perhaps it might have been done. 

A restrictiou both as to exports and imports is sub- 
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sequently extended to tbe states themselves^ except 
what may be absolutely necessary to execute thek 
own inspection laws; and to, prevent evasion under 
colour of only securing the right of inspection^ it is 
provided that the net produce of all duties and imposts 
laid by any state on imports or exports, shall be for the 
use of the treasury of the United States^ and all such 
laws shall be subject to the revision and control of 
congress. 

On the same principle it is provided in general terms^ 
that no preference shall be given by any regulations of 
commerce or revenue to the ports of one state over 
those of another^ nor shall vessels. bound from oae^ 
state be obliged to enter^ clear, or pay duties in another. 
A vessel bound to or from Philadelphia, shall not be 
obliged to enter or pay duties in the state of Delaware or 
New Jersey. It is not however probable that congress^ 
although unrestrained, would make such regulations. 

These are all the restrictions immediately relating 
to commerce, but one of some importanoe was omitted; 
the danger of introducing contagious diseases, has 
suggested to commercial countries the propriety of 
interposing the utmost care in r^ard to the admission 
of vessels from suspected places. In the Mediterra- 
nean, where on account of the frequency of the plague, 
the practice began, it was required that such vessels 
should ride at anchor forty days wlthoui intercourtse 
with the shore. Hence tbe term quarantine has been 
introduced, although the limitation of time is varied 
according to cirqumstances. The . state or port at 
which the vessel immediately arrives being the 
first in danger, has the most immediate interett ia 
taking proper precautions according to its situations 
and means of enforcing them. But it escaped express 
notice in framing the constitution^ and congress with a« 
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ifofr constroclioii of its implied powers^ has made suit- 
able provisions to' enable the states tp protect the 
health of their inhabitants^ although in some lights it 
may be considei^ed as partaking of the exclusive 
power to regulate commerce. 

An important clause with which this section com- 
mences^ is partly of & commercial, and partly of a po- 
litical and moral kind. It was foreseen, that the ge- 
neral power to riigulate commerce would include a 
traffic .now justly reprdbated by most Christian nations, 
but some interests and opinioni^ were, to be respected, 
and while the power to abolish the slave trade entirely 
was ipdirectly concluded, the exercise of it till the year 
1808, otherwise than by laying a tax or doty of ten 
dollars on each person imported, was prohibited. Con- 
gress did not fail to avail itself of the power, as soon 
as it became lawful to execute it. . 

The restrictions in reg^ to taxation and public mo- 
nies have already been mentioned. 

Reasons' will be given hereafter for considering many 
of the restrictions^ coptmned jn the amendments to the 
constitution, as extending to the states as well as to the 
United States, but the natureof the writ of habeas corpus 
seems peculiarly to call for this construction. It is the 
great remedy of the citizen or subject against arbitrary or 
illegal imprisonment, it is the mode by which the judi- 
cial power speedily and effectually protects his personal 
liberty, , and repels the injustice of unconstitutional 
laws or despotic governors. After erecting the distinct 
government which we are considering, and after de- 
claring what should constitute the supreme law in 
every state in the Union, fearful minds might enter- 
tain jealousies of this great and all^-controUing power, 
if some protection agains^ts energies when misdirected 
was not provided* by itself. 
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The code in which the writ of habeas corpos was 
originally foand^ is not expressly or directly incorpo- 
rated into the constitution. 

The existing powers under the slate governmeats^ 
none of whom are without it^ might be questioned^ and 
a person imprisoned on a mandate of the president^ or 
other officer^ under colour of lawful authority derived 
from the United States^ might be denied relief. But 
the judicial authority^ whether vested in a state judge^ 
or a judge of the United States^ is an integral and 
identified capacity^ and if congress never made any 
provision for issuing writs of habeas corpus^ mther the 
state judges must issue them^ or the individual be with^ 
out redress. The constitution seems to have secured 
this benefit to the citizen by the description of the writ^ 
and in an unqualified manner admitting its efficacy^ 
while it declares that it shall not be suspended unless 
when in case of rebellion or invasion the public safety 
shall require it. This writ is believed to be known 
only in countries gpvemed by the common Iaw> as it is 
established in En^and ; bnt k^ that country the benefit 
of it may at any time be withheld by the authority of 
parliament^ whereas we see that in this country it can^ 
not be suspended even in cases of rebellion or invasion^ 
unless the public 9afety shall Require it. Of this necessity, 
the constitution probably intends^ that the legislature 
(^the United States shall be the judges. Charged as 
they are. with the preservation of the United States 
from both those evils^ and superseding tiie powers of 
the several states in the prosecution of the measures 
they may find it expedient to adopts it seems not un- 
reasonable that this control over the writ of habeas 
corpus^ which ought only to be exerdsed on extraordi- 
nary occasions^ should rest with them. But it is at 
any rate certain^ that congress which has authorized 
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tlie courts and jiidges of the United States to issue writs 
of habeiua cor|ius in cases within their jurisdiction^ 
can alone suspend their power^ and that no state can 
prevent those courts and judges from exercising their 
regular functions^ which are^ however, confined to im- 
prisonment, professed to be under the authority of the 
iTnited States. But the state courts arid judges pos- 
sess the right of determining on the legality of impri- 
sonment under either authority. (48) 

No bill of attainder nor ex post fcuko law shall be 
passed. 

Bills of attainder are ihose by which a person with- 
out a judicial trial^ is declared by the legislature to be 
guilty of^some particular crime. The statement alone 
shows the atrocity of the act. Such laws are never pass- 
ed but in times of wild commotion or arbitrary misrule. 

Ex post facto laws are often supposed to signify all 
laws having a retrospective operation^ but the technical 
meaning of them is more confined^ An ex post facto law 
is when an action is declared to be a crime, which at 
the time it was done was innocent, or when it aggra- 
vates a crime, and declares it to be grieater than it was 
when committed, or when it increases the punishment^ 
or* directs that di&rent or less evidence shall be suffi- 
cient to convict the offender ; but if it softens the rigour 
of the ancient law, it is not within the prohibition. (49) 
The constitution does not ptevent congress from pass- 
ing retrospective laws in civil cases^ Why this was 
omitted when the states in the same instrument are 
restrained from passing laws impairing the obligations 
of contracts, will be hereafter explained. 

No tiiHe of nobility shall be granted by the United 

(48) See among other instances, the case of Commonwealth v. 
Smith, before Chief Justice Tilghman, 1809. 
(49) 3 Dallas, 386. Calder v. Bull. 
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States, or by any individual state. Of this there could 
have been but little danger. The independent spirit of 
republicans leads them to contemn the vanity of here- 
ditary distinctions, but the residue of the clause is more 
important) no person holding any office of trust or pro- 
fit under the United States shall, without the consent 
of congress, accept of • any present, emolument, office^ 
or title of any kind whatever, from any king, prince^ 
or foreign state. 

There cannot be too much jealousy in respect to fo- 
reign influence. The treasures of Persia were success- 
fully distributed in Athens, and it is now known that 
in England a profligate prince and many of his venal 
courtiers were bribed into measures injurioifs to the 
nation by the gold of Louis XIV. (50) 

A salutary amendment, extending the prohibition to 
all citizens of the United States, and disfranchising 
those who infringe it, has been adopted by some of 
the states, but not yet by a sufficient number ; the clause 
in the text is defective in not providing a specific penalty 
for a breach of it. 

Of the amendments already adopted, the eight first 
in order fall within the class of restrictions on the legis- 
lature, some of which might be implied, some are ori- 
ginal, and the whole are highly valuable. 

No notice had been taken in the text of the rights of 
conscience, of the freedom-of the press, and of the right 
to assemble and petition government for a redress of 
grievances. * 

Tiie first amendment prohibits congress from passing 
any law respecting an establishment of religion, w pre- 
venting the free exercise of it. It would be difficult to 
conceive on what possible construction of the constitu- 

(50) See Dairymple's Memoirs, vol. 2. 
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tion sach a power could ever be claimed by coDgress. 
The time has long passed by when enlightened men 
in this coontry entertained the opinion that the <^ gene- 
^^ ral welfare'' of a nation could be promoted by reli- 
giou3 intolerance^ and under no other clause could a 
pretence for it be found. Individual states whose legis- 
latures are not restrained by their own constitutions^ 
have been of^casiopally found to make some distinctions^ 
bot when we advert to those parts of the constitution of 
the United States> which so strongly enforce the equa- 
lity of all our citizens^ we may reasonably doubt whe- 
ther the denial of the smallest civic right under this 
pretence can be reconciled to it. In most of the go- 
vcarnments. of Europe, some one religious system en- 
joys a preference, enforced with more or less severity, 
according to circumstances. Opinions and modes of 
', worship differing from those which form the establish- 
ed reli^on, are sometimes e^prensly forbidden, some- 
times pnnished, and in the mildest cases, poly tolerat- 
ed without patronage or encouragement. Thus a hu- 
man government interposes between the Creator and 
his creature, intercepts the devotion of the latter, or con- 
descends . to permit it only under political regulations. 
From injustice so gross, and impiety so manifest, mul- 
titudes sought an aisylum in, America, and hepce she 
ought to be the hospitable and benign receiver of every 
variety of religious opinion. It is true, that in her early 
provincial stage, the equality of those rights does not 
seem to have been universally admitted. Those who 
claimed religipua freedojn for themselves, did not im- 
mediately p^ceive that others were also entitled to it; 
but the history of the stern exclusion or reluctant ad- 
mission of other sects in several of the provinces, would 
be an improper digression in this work. In tracing the 
annals of some of the provinces, it is pleasing to ob- 

16 
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serve tifat in the very outset^ their enlighteaed foaii- 
ders publicly recognised the perfect freedom of con- 
science. There was indeed sometimes an inconsistency, 
perhaps not adverted to in the occlusion of public offices- 
to all but Christians, which was the case hi Pennsyl- 
vania, but it was then of little practical importance. 
In the constitution adopted by that state in ITT'O^ the 
same inconsistency, though expressed in language 
somewhat different, was retained, but in her present 
constitution nothing abridges, nothing qualifies, no- 
thing defeats, the full effect of the original declaration. 
Both the elector and the elected are entitled, whatever 
their religious tenets may be, to the fullest enjoyment of 
political rights, provided in the latter description, the 
party publicly declares his belief in the being of a God, 
and a future state of rewards and punishments. This 
qualification is not expressly required of an elector, 
and perhaps was introduced in respect to those elected, 
chiefiy for the purpose of more particularly explaining 
the sense of a preceding section. It is indeed to such 
a degree doubtful whether any can be found so weak 
and depraved as to disbelieve these cardinal points of 
all religions, that it can scarcely be supposed to have 
been introdui^ed for any other purpose* (51) 

Just and liberal principles on this subject, throw a 
lustre round the constitution in which they are found, 
and while they dignify the nation, promote its internal 
peace and harmony. No predominant religion over- 



(51) There are now but two states in th^ union whose constitu- 
tions contain exclusive provisions in regard to religious opinions. 
In Maryland, no one who does not believe in the Christian religion 
can be admitted to an office of trust or profit. In North Carolina^ 
the same exclusion is extended to all who deaj the truth of the 
protestant religion.' But in every other respect than the capacity 
to hold such offices all stand on the same footing in both states. 
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powers another^ the votaries of which are few and buin- 
ble ; no lordly hierarchy excites odiam or terror ; legal 
persecution is unknown^ and freedom of discussion^ 
while it tends to p^romote the knowledge^ contributes to 
increase the fervour of piety. 

The freedom of speech and of the press forms part of 
the same article^ and in part relates to the same subject; 
it embraces all matters of religious, moral, political, or 
physical discussion. Tadtusy in gloomy meditation on 
the imperial despotism of Bome^ exclaims/ ^^ How rare 
^^ are those happy times wb'en men may think what they 
^^ please and say what they think.^^ Under the denial of 
such rights life is indeed of little value. The founda- 
tion of a free government begins to be undermined 
when freedom of speech on political subjects is re* 
stirained ; it is destroyed when freedom of speech is 
wholly denied* The press is a vehicle of ike freedom 
of speech. The art ei printing illuminates the world, 
by a rapid dissemination csf what would otherwise be 
slowly communicated and partially understood. This 
may easily be conceived^ if we were to figure to our* 
selves the total suppression <if printing for even a shwt 
time in this country. Our newspapers are now more 
numerous than suc^ publications are in an equal 
amount of population in any ojther part of the world. 
Wherever a new settlement is fcnrmed, and every year 
presents many sndi, a pilnting press is established as 
soon as a sufficient number of inhabitants is collected. 
Information is the moral food, for which the active 
American intellect ever h9iigers« 

But the liberty of speech and of the press may be 
abused, and so may every human institution. It is not 
to be supposed that it may be abused with impunity. 
Remedies will always be found while the protection of 
individual rights and the reasonable safeguards of sq- 
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ciety itself form parts of the principles of our govern- 
ment • A previous superintendency of tlie press^ an 
arbitrary power to direct <ir prohibit its publications are 
withheld^ but the punishment of dangerous or offensive 
publications^ which on a fair and impartial trial are 
found to have a pernicious tendency^ is necessary for 
the peace and order of government and religion^ which 
are the solid foundations of civil liberty. 

The right of the people peaceably to assemble and 
petition government for a* redress of grievances con- 
cludes the article. 

Of this right in the abstract there cannot be a doubt. 
To withhold from the injured the privilege of com- 
plaint^ and to debar the rulers from the benefit of in- 
formation that may apprize them of their errors^ is mu- 
tually unjust. It may however be ui^ed^ that history 
shows how these meetings and petitions have been 
abused^ and we may be turned to an £nglish statute^ 
which though ill observed^ is said to be still in 
force. (5S) But besides the well known irrelevancy of 
the argument from the abuse of any thing against its 
use^ we must remember that by requiring the assembly 
to be peaceable^ the usual remedies of the law are re- 
tamed^ if the right is illegally exercised. 

The preceding article expressly refers to the piowers 
of congress alone^ but some of those which follow are 
to be more generally construed^ and considered as 
applying to the state legisUiures as well as that of 
the Union. The important principles contained in 
them are now incorporated by adoption into the instru- 
ment itself; they form parts of the declared rights of 
the people^ (rf Which neither the state powers nor those 

{59) 1 BL 143. 4 Bl. U7. Lord Mansfield on the trial of Lord 
George Giwdon. 
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of the Union can ever deprive i them* A subsequent 
article declares^ that thepowers not delegated to con- 
gress by the constitution^ nor prohibij;ed by it to the 
states^ are reserved to the states respectively^ or to the 
people. What we are about to consider are certainly 
not delegated to congress^ nor, are they noticed in the 
prohibitions to states ; they are therefore , reserved 
either to the states or to the people. Their high na- 
ture^ th^r necessity to the general security and hap- 
piness will be distinctly perceived. 

The constitutions of some of the states contains bills 
of rights ; others do not A declaration of rights there- 
fore^ properly finds its way into the general constitu- 
tion^ where it equalizes all and binds all. It becomes 
part of the general compact. Each state is obliged 
while it remains a member of the Union^ to preserve 
the republican form of government in all its purity and 
all its strength. The people of each state^ by the 
amended constitu^on^ pledge themselves to each other 
for the sacred preservation of certain detailed princi- 
ples^ without which the republican form of governmeqt 
woald be impure and weak. )Let us now view them in 
succession. 

The first is a declaration iliat a well regulated mili- 
tia is necessary to the security of a free state ; a propo- 
sition from which few will dissent Although in actual 
war the services of regular troops are confessedly more 
valuable^ yet while peace prevails^ and in the com- 
mencement of a war before a regular force can be rais- 
ed^ the miiitia form the palladium of the country. 
They are ready to repel invasion^ to suppress insur- 
rection^ and preserve the good order and peace of 
government. That they should be well regulated^ is 
judiciously added. A disorderly militia is disgraceful 
to itself; and dangerpus not to the enemy^ but to its own 
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country. The duty of the state governmeut ig to adopt 
such regulations as will tend to make good soldiers 
with the least interruptions of the ordinary and useful 
occupations of civil life. In this all the Union has a 
strong and visible interest. 

The corollary from the first position is^ that the right 
of the people to keep^ and bear arms shall not be 
infringed. 

The prohibition is ^neral. No. clause in the con- 
stitution could by any rule of construction be conceived 
to give to congress a power to disarm the people. Such 
a flagitious attempt could only be made under some 
general pretence by a state legislature. But if in any 
blind pursuit of inordinate power^ dther should attempt 
it^ this amendment may be appealed to as a restraint 
on both.. 

In most of the countries of Butope this right does 
not seem to be denied^ although it is allowed more or 
less sparingly^ according to circumstances. In Bng- 
Und, a country which boasts so much of ite freedom^ 
the right was secured to protestant subjects only^ on 
the revolution of 1688 ; and it is cautiously described 
to be that of bearing arms for their defence '' suitable 
^^ to their conditions and as allowed by law.'' (53) An 
arbitrary cpde for ilie preservation of game in that 
country has long disgraced them* A very small pro- 
portion of the people being permitted to kill it^ tiiongh 
for their own sobsistence^ a ^n or other instrument 
used for that purpose by an unqualified person^ may 
be seized and forfeited. Blackstone^ in whom we regret 
that we cannot always trace the expanded principles 
of rational liberty^ observes however^ on this subject^ 
that the prevention of popular insurrections and resist- 

(53) I Will. & Mary, c. 2. 
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sace to goveranent hy disaniiiDg the people^ is of tenor 
meant than avowed by the makers of Iw^t and game 
laws. (54) : 

This right oagbt not^ however^ in any governmeDt^ 
to be abused to the disturbance of ihe public peace. 

An assemblage of persons with arms^ fcnr an unlaw- 
ful purpose^ is an indictable offence, and even the car- 
rying of arms abroad by an individual^ attended with 
drcomstances giving Just reason to fear that he purposes 
to make an unlawfiil use of them^ would be sufllcient 
cause to require him to give surety of the peace; (65) 

No soldier shall in time of peace be quartered in 
any bouse without the cmisent of the owner^ (here the 
resti*iction is gen^ral^) nor in time of.war^ but in a 
manner to be^ prescribed by law^ and this must be con- 
strued a law of the United States when the war is ge- 
neraly or of the state when in the authorized exercise of 
Ihe right of self-defence on the isudden. emergencies ad- 
verted to in the €oastitatio% immediate state operations 
liave become necessary* In the former case^ the sole 
conduct of the war is given to the general government^ 
and it ought not to be dependent tm^ w controlled by 
the state governments in its modes of proceeding. In 
the latter^ the state^- relying on its own energies^ is en- 
titled to the beneflt of the same piincipk. The practice 
woukl be needlessly burthensometo the people in time 
of pMoe^ and by a government having imj^roper views^ 
it might be rendered an indirect and odious mean of 
compelling submission to improper measures. During 
a war^ when it becomes necessary to garrison a town^ 
or station a body of troops for a time in a particular 



(54) 2 Bh 412. 

(HB) 3 Coke% Inst. 160. Hawkins b. 1. c. 60. 
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place^ the commoii interest will natarally supersede 
mioor objections. 

By the general term soldier^ vre are to understand 
as well the militia in 'actual service as regular troops. 

The following article, decliures^ that the right of the 
people to be secure in their hooses^papers^ and effects, 
against unreasonable searches and seizures, shall not 
be violated, and no warrants shall issue but upon pro- 
bable cause, supported by oath or afflrn^ation^ particu- 
larly describing the place to be searched^ and the per- 
sons or things to, be seized. ^ 

Here again we find the general terms whicb prohibit 
nU violations of these personal rights, and of course 
extend both to the state and the United States. 

The t^m unreasonable is used to indicate that the 
sanction of a legal warrant is to be obtained, before 
such searches or seizures are^made^ but when upon pro- 
bable cause, ^ supported by oath or affirmation, such a 
warrant is issued, not only may other effects, but the 
papers of the accused be taken into the custody of Uie 
law. 

Fart of the 6th article has more immediate reference 
to the judicial, proceedings of the United States^ and 
may therefore be considered as restraints only on the 
legislation of the United States. 

In all criminal prosecutions, the accused shall enjoy 
the right to a speedy, and public trial by an impartial 
jury of the state and district wherein the crime shall 
have been committed^ which district shall have been 
previously asbcertained by law. For the better under- 
standing of this provision, it is proper to explain that 
it had already been provided in the constitution, (56) 

(56) Art. 3. § 9. . • 
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that the trials of offences should be bad io the state 
where they were committed^ but in organizing the ju- 
diciary system^ (57) it appeared proper to fortn judi- 
cial ii0trict8f and it was found inconvenient to make 
them always commensurate with the boundaries of 
states; Thus tWo disMcts were formed out of the state 
of Massachusetts^ and two out of Virginia. (68) By 
virtue of this amendment^ an offence committed in that 
part of Massachusetts which lay eastward of New 
Hampshire^ could ' only be tried in the district of 
Maine. The caution is wise and humane. It would 
have been oppressive to carry a man from Norfolk in 
Virginia^ to take his trial at Harrodsburg in !fi[entucky. 
Theresidueof the article^ viz. that the accused shall 
be informed of the nattire and cause of the accusation^ 
be confronted with the witnesses against him^ have 
compulsory process for obtaining witnesses in his fa- 
vonr, and the assistance Of counsel for his defence^ and 
the 8th artide^ that excessive bail shall not be required^ 
nor excesrive fines imposed^ nor cruel and unusual 
punishments inflicted^ are founded on the plainest priU'^ 
ciples of justice^ and alike obligatory on the legislatures 
and judiciary tribunals of the states and of the United 
States. ^ 

The seventh applies to the United States only^ and 
is a joint restraint on the legislative and judicial power. 

la trials at cainmon law^ when the value in cbntro'- 
versy exceeds twenty dollars^ the right of trial by jury 
shall be preserved^ and no fact tried by a jury shall be 
otherwise re-examined in any court of the United States 
than according to the rules of the common law. 

V 

/ 

I 

(57) By act of Sept. 24, 1789, prior to these amendments. 

(58) Other subdivisions have since taken place in other states, 
only &e general principle is now adveiled to. 

17 
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It relates only to civil controversies. Doabts had 
arisen in some of the state .conventions^ whether the 
constitution as originally framed^ was on this head snf- 
ficiently explicit. It did not^ indeed^ abolish triaT by 
jory in any casiB^ and as we have seen^ expressly se- 
cured it in criminal prosecutions^ except in cases of 
impeachmentjf biit it was apprehended that a positive 
declaration on the subject was necessary. By the first 
part of it, congress was disabled from ever taking it 
away, and by the second, neither a law ead be passed 
by them, nor a practice adopted by the courts, to re-ex- 
amine facts tried by a jury, otherwise than according 
to the rules of the common law. The word ^ appellate' 
introduced in the constitution^ relatively to the jurisdic- 
tion of the supreme court, was by some deemed ambi- 
guous and inconsistent with technical phraseology. An 
appeal is not a mode of re-examining the decisions of 
C(Hnmon law courts, which can only be done on a writ 
of error, by which the record of the inferior court is 
brought before the superior, and no facts can be en- 
quired into which do not appear on the reccnrd. New 
trials may indeed be granted, for good cause, in the 
court in which a previous verdict 'was given, and in 
this manner alone the facts can be re-examined, ^n 
appeal is tht process of re-examination in courts of ad- 
miralty and chancery jurisdiction from whi^h, brial by 
jury is systematically excluded, and ip respect to wMch 
no alteration is intended. The restriction imposed has a 
two-fold operation. It secures the trial bjr jury on its 
ancient principles, and prevents its being multiplied be^ 
yond them* 

Part of the provision of the eighth article is calcu- 
lated to secure to persons accused a protection, which 
to those familiar only with the habits of this country^ 
would seem almost superfloons. The accused is to be 
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informed of the nature and cause of the aGcnsation,, to be 
coofronted with the fitnesses against him ; to have com- 
pulsory process^ for obtaining witnesses in bis favour^ 
and to have the assistance of counsel in his defence. 

It would be monstrous if in any country the testi- 
mony on which a person might be convicted, should be 
taken in his absence. Yet it is certain, that in some 
countries, the testimony in which a person might be 
tonvicted of the greatest criipes was often taken 
ifvithout his being present^ sometimes even without his 
knowing who the witnesses were.- The evidence thus 
collected, was embodied in the accusation, and he was 
required to defend himself against invisible enemies. 
This severity has indeed bc^en mitigated in modem 
times, but it is believed to be not yet totally abolished. 

A person accused, ought to have all the aid of the 
law to his defence; those on whose testimony be 
must rely, may from intimidation or corruption, be 
unwilling to assist him. The pnblic is considered as 
always having it in their power to compel the appear- 
ance of witnesses against, him. It is just that he 
should be armed in the like manner. No judge can now 
refuse to issue process against those, whom the accused 
shall nominate to him — ^and to compel them to enter 
into recogniKance to appear and testify on the trial. 
Circumstances may even render it necessary that he 
should go further. If there is a probability that the 
witness will leave the state or district,, before the trial 
comes on, it seems to be the right of the accused to 
dcimand security for his appearance. 

But with all these .humane provisions, something 
more is wanting. The most innocent man, pressed by 
the awful solemnities of a public accusation and trials 
may be incapable of supporting his own cause. He 
may be utterly unfit to cro^isrexamine the witnesses 
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against him, to point out the contradictions or defects 
of their testimony, and to counteract it by properly in- 
troducing and applying his own. Hence the import- 
ance, we might say the right, of having the aid of men 
educated and accustomed to manage criminal trials, to 
whose knowledge, and experience he may safely com- 
mit the conduct of his defence. Will it be believed, 
that even at this day, in England, a person indicted of 
any capital crime, (except treason by express statute,) 
is not allowed the benefit of counsel except to address 
the court on a question of law ? Two benevolent efforts 
have been recently made in Jhe house of commons to 
procure this right to such defendants, but being oppos- 
ed by the whole force of government, they have both 
failed. 

The protection of the individual against all unneces- 
sary severity in the prosecution of justice characterises 
the greatest part of the fifth, amendment. 

At common law, there are two modes of instituting 
such prosecutions, one of which is by an information, 
filed by the officer who represents the public on his 
own judgment and discrc^tion, which if unadvisedly or 
corruptly done, may subject an innocent individual to 
very causeless pain and expeiise. The other is by aqi 
indictment, which is prepared by the same officer, and 
sent to a grand jury, or it may indeed be 4one by the 
grand jury themselves, in both of which cases, wit- 
nesses are carefully examined on the part of the public, 
and the accused is not put on his trial unless at least 
twelve grand jurymen on their oaths^ (or affirpationsO 
find that there is sufficient cause for it. In this article 
it is expressly declared, that no person except in cases 
arising in the land or naval forces, or in the militia 
when in actual service, in time of war or public danger, 
shall be held to answer for a capital or otherwise infa- 
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moQs crime^ ublesn on a presentment or indictment of 
a grand jury, and in Ho case shall he be compelled 
to be a witness agaibst himself. 

That no one shall be subject for the same offence, 
to be twice put in jeopardy of life or limb, which is 
also provided, is perhaps too narrowr— no one after a 
full trial and a fair ifcqoittal, ought to be subjected to 
another trial for the same offence, whether it be great 
or small, and such indeed is the settled role of law. 
The plea of a former acquittal i^ a complete bar to every 
subsequent prosecution for the same offence. It fol- 
lows from all the antecedent precautions, that ^^ no one 
^^ can be deprived of life, liberty, or property, without 
^^ due process of law,'' and the repetition of this decla- 
ration is only valuable as it exhibits the summary of the 
whole, and the anxiety that it should never be for- 
gotten. 

Bat one part of the clause, connected with the last 
mentioned, requires more particular Explanation. 

In some countries when the public interest may oc- 
casionally require that private property should be ap-^ 
propriated to public purposes, the sovereign makes use 
of it without ceremony. > In others, it cannot be taken 
from the individual on any terms without his own con- 
sent. A middle line is the cforrect course. A' perverse 
and obstinate individual > might otherwise impede or 
wholly prevent measures of the most cogent necessity 
for the public benefit, in4llkkbllij#klMrn" would be in- 
cluded. The people by declaring that ^^ private pro- 
^^perty shall not be taken for public use without just 
^^compensatioo," have agreed that in stich cases and 
on such terms it may be taken. Of the necessity the 
legislature. is the only judge; it does not rest with the 
judicial power to determine whether the public exi- 
gence was such as to require it: great inconveniences 



might ensue from their assumiag such a right. For 
example, a particular piece of grouad migM appear 
to the legislature a suitable site for a fort in time 
of danger, and if they proceeded in a legal man- 
ner to vest the right to the ground in the public, it 
would not be competent for' the judiciaiy to decide that 
a better spot might have been chosen, or that.there was 
no necessity for any fort Thus the property of an in- 
dividual may be legally transferred against his will to 
the state, but the legislature has no power to transf^ the 
property of A. to B. although it may appear more be- 
n^cial to the state that B* should have it. (5Q) . The 
just compensation spoken of, should be ascertained by 
a jury impartially selected, and should be paidin money, 
the universal representative and" common standard of 
value. (60) 

Here we close this part of our view of the constitu- 
tion. ^ 

In the restridions.on the le^slative power, we per* 
ceive two great principles, the security of the people's 
rights, and the preservation of the entire national sys-* 
tern. We have noticed those parts which necessarily 
exclude the action of the states on the same subjects, 
but it will also be proper to insert those express re- 
strictions on the states which Are found in the constitu- 
tion, amounting to relinquishments of so much of the 
state sovereignties as the people conceived it best to 

transfer to the >Bli^ |ftiuilt# 

^^No state shall enter into any treaty, alliance^ or 
^^confederation, nor into any agreement or ppmpact 
^^'with another state or with a foreign power.'' K 
literally construed, this restriction would be total and 
absolute, and yet, as between states, some compacts 

(59) Vanhorn's lessee v. Dorrancc, 2 Dall. 384. (60) IWd. 
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certainly may be constitiitioiially madt.^ Thus when a 
large river forms a boundary between two states, a 
. compact in regard to the exercise of jurisdiction on the 
liver^ or in respect to its fisheries^ or its islands^ would 
be lawfiiL And perhaps the true construction of this 
clause is, that political compacts^ in any form are alone 
intended. 

If a state has received a particular injury from a fo^ 
reign power, it is not to give way to the natural im- 
pulse of granting <^ letters of marque and reprisal/' 
Ibr this would invade an essieatial attribute of the ge- 
neral government/ The power ^^ to coin money, emit 
bills of credit, and make any thing but gold and silver 
a tendi^ in the paynpient of debts,'^ is likewise with- 
drawn from them, although not withheld from the Uni- 
ted States. 

The restrictions of passing bills of attainder and ear 
post facto laws, and granting titles of nobility, is common 
to both, but the express prohibition of passing laws 
impairing the obligation of conteicts is confined to the 
separate states, and it may, as already noticed, be in* 
quired why it was not extended to the United States. 
Before an aqswer is given> an explanation of the sense 
in whidi the term contract is here to be expounded^ 
drawn from the highest authority, will be useful. ' 

By contracts we are to understand every executed 
agreement, whether between individuals or between 
individuals and a state, by which a right k vested, and 
every executory agreement which confers a right of 
action, or creates a binding obligation in relation to 
subjects of a valuable nature, such as may be asserted 
in a pourt of jrfstice ; but it does not comprehend the 
political relations of a government and its citizens; 
civil iustitutious which must be liable to change with 
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ciicanstances^ and to be modifted by ordtnaiy legisla- 
tion^ tbose which deeply concern the public^ and which 
to pie»elrve good government^ the pnblie judgment muflt 
€mitroL(61) 

The plenitude of power po8«etoed by a state le^s- 
latare^ to which every thing that is not reserved is 
granted^ and the temptations to an erroneous exercise 
of this power which sometimes occur^ render express 
restrictions^ if not absolutely necessary^ at least very 
usefal^ but the legislature of the United States can 
have no such power^ unless it is expressly granted to 
them. 

A system of bankruptcy impairs the obligation of 
contracts^ when it releases the party from the necessity 
of performing them ; but congress is expressly invested 
with this power in regard to bankruptcy. It is an 
enumw ated^ and not an implied one> and in no other 
form can the obligation of contracts be impaired by 
them. A syst^n of bankruptcy is practically limited io 
two objectiB^ the relief of honest insolvency and the 
equal distribution of the remnants of pn^erty among 
the creditors. The United States therefore^ pos- 
Mss no vague and indefliiite power, that may be exer- 
cised to the prejudice of individuals among themselves^ 
or the exaltation of the public authority over private 
rights. 

The remaining restrictions have already been gene- 
rally noticed, but will here be transoribed to close the 
subject. 

No state shall, without the consent of the congress^ 
lay any imposts or duties on imports or exports, except 
what may be absolutely necessary for executing its in- 

(61 ) 6 Craneh, p. 136. 4 Wheaton, p. 6^7. 
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spectidn laws^ an^ the net prodoce of all duties and 
imposts^ laid by any state on imports or exports, shall 
be for the use of the treasury Of the United States, and 
all snch Ikws shall be snligect to tibe revision and con- 
trol of the congress. No state shall, without the con- 
sent of congress, lay any^ daty of tonnage, keep troops 
o? ships of war in time of peace, or engage in war un- 
less actually invlsded, or in such immitteAt danger as 
will not adaut of delay. 
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CHAPTER XL 

Om the Mw&ntim Power. , 

IN ib^ fi^rtiraitim of ii ^repitUic thwe is {M^aps ao 
pairt moire difficult thun the right oontitefkia «f Hie 
executive authority.. The three qualities, of prompt- 
ness; vigour^ and responsibiUtj^ oaght to be combined 
in it In ihe two other bnmdies more deliberation is 
necessary. Whether^ io make lawjs^ or to expound 
them, the motions should, in geneml^ be slow and 
cautious. The acts of eith^, when ccmstitutionally 
consummate, are obligatory on those whose duty it is 
to enforce them. The office >of exeenting a law ex- 
cludes the right to judge df it, and of course does not 
require that the executive, power should concur in opi* 
nien on its utility. When the meaning and intentiom 
of the legislature are ascertained, and the Jaw itself is 
constitutional, delay in the execution ofjtti^ culpable. 
The public^ which may. faiame the legislator, requires 
of the executive officer to carry it into effect, because to 
subvert the order of ^verbmeiit is one of the greatest 
evils that can befal it. Every individual is bound to 
obey the law^ however objec^wable it may appear tp 
him, the executive pbwer is bound not only to obey^ 
but to execute it. To hesitate, to delay, perhaps to 
lose the proper moment of action, would approach to 
entire disobedience. A prompt submission to^ the law^ 
and an immediate preparation to enforce it, are there- 
fore absolutely necessary in relation to the authority 
from which the law has emanated. But We must also 
consider this quality in respect to its ^fect. The ope- 



TtAmn of a l«w/ wlieBever the time of ading tfpon it bus 
amvefl^ 9hoald be immediaite and dedi^ve. The law 
is a power lof whkh flie\ furce and existence should 
never be unfelt or fergoUen. like.tbei ^llar ^rhich led 
the Iin-adttes through ihe. wilderaess^ 14 should always 
be in siglit The eomiKHiwealtfa in whkh it9 pre-esd- 
nelice is not coDstaoAly present tp the mind^ is in dan* 
gcr. But the sensation 6f its continued presence, and 
nncontrollable power will be gve&Uy weahiened^ if 
time is saffeved to elapse wHhont necessity^ after iii^ 
action ought to take place. ~ ^ 

On general political priociples tbeeelbre^ as delay is 
reprebensttile^ promlitoesa is a dofy^ the noo-periSni^m- 
ance of which may enable transgressors to escape. For 
this reason it is both wi/se andhnmanejr that the execu- 
tion of laws should be speedy^ .that is^ no unreasMinahle 
interval should be allowed between the vblation of the 
law and the adoption of sodi measures a& may be ne- 
cessary to enforce it. ^ 

For this purpose the executive must also be endow- 
ed with sufficient enei^. !(; has been justly said that 
a feeble executive implies a feeble executiim of the< go- 
vernment. A. feeble executicp' is but another phrase 
for a bad execution^ and a goveirnment ill execut^^ 
whatever it may be in, theory, must in practice^ be a- 
bad govemm^. (6S) It is iniact only by the execution 
of the constitution and the laws, that the-true value of 
either b known; If they are left as dead letters^ they 
confer no benefit^ and avert no^ evil. Principles with- 
out practice are. like the intentions of an individual with- 
out acts. An enei^ acting in proportion to the exigen^ 
des that arisen must be seated in the executive power. 
The proportimi 4^ the power to the occasions that are 

(6a) Fed. No. 70. 
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eiqpeeM to require ha ase^ should be as enact as pos- 
iible. If it falls shorty ike evils we hare already ad- 
verted to will ensoe^ if it e^xoeeds them^ tiie liberty of 
the people is endangered. It is ^HAcalt to adopt ge- 
neral expressions exactly descriptive of iht proper ex- 
t^t and limitation of this^power^ Perhaps ^ose we 
find in the conotittttiott are as competent as any that 
coald be applied. <^ He shall take care that the laws 
[of the United States] ^ shall be fiutiiflilly i^ecoted.^^ 
The simpUdiy of the langnage accords wiih tbe ge« 
neral character of the instrament. It declares what is 
his dnty^ and it<gives him no power beyond it. The 
coDsiitotimi^ treaties^ and acts of eongress^ are declar- 
ed to be the snpi^enie law of th^ land* He is bound 
to eitforce them^ if he attempte to carry, his power for- 
thery he violates the constitotlon. 

IBkit although an exact speciication of the mamier 
in which the executive power is to be exercised^ is not 
and could not be introduced into the coosUtotion^ al- 
though it would be at once unnecessary and impossible 
to define all the mt^des in which the general . power 
shall be «aMioted^yetthe auxiliary means are not wholly 
omitted^ and will be noticed after we have considered 
the ^xymposition of the executive. 

In some republics^ the fear of evil frmn a single head^ 
has led to tbe creatton of ciMincils and otiher subctivi- 
sions of the executive power^ and the consequent imbe- 
cility and distractions of those governmei^ have proba-^ 
bly conMbuted to lead most of the nations of Europe to 
the preferimce given to monarchies. It was {abely con- 
ceived that to vest the execntive power in a single person^ 
was inconsistent with the nature of a republic^ or it was 
supposed that a republic so constttulsd could not long 
retain its freedom^ against the ambitious view^^ and 
alarming powers of a singte magiitrate. ^ But in Ame- 
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rica^ neither the fervour of ropablican^pri&eiples^ nor 
iheodiam of monarchy^thenin hostile array against us^ 
overpowered the calm and deliberate exercise of a soond 
jadgmentin this respect^ and in every, state bat one^ 
the unity of the executive power was adopted as a prin- 
dple« Pennsylvania alone^ whose original constitution 
has since been altered by^the people^ created an execu- 
tive council, formed of a>member from each county. 

The ex'perietf ce of nearly half a centisry in respect 
to these state .goveromenls; ,th^ Experience of upwards, 
of a third of a century in respect to the Unit^ States 
government evimse that under proper regulations no 
abuse of such ^powers is to be Ibared. Limitedand re- 
atrained as the president i»^> creature of the people and 
Bubjecti to the law, witli al} power to do rights he pos- 
sesses none ^to do wrong ; hh general responsibility by 
being undivided is complete, his liability .to impeach* 
ment, by accusers, in whose appointment he has no 
fihii^re, before a court which he does not create, both 
emanating from ^ the same source to which he owes 
bis own existence $ his term of offi<ce exactly liratied, 
his official power entirely gone the moment that oi 
his suceessor commences, or the momient wfaeci the 
toliate shall pa^ on him a silence ai deprivation 
t>f office ; his only safety consists in doing what is right, 
his speedy and certain destitution would follow a con- 
tmry conduct , . 
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CHAPTER Xn. 

i(f the meaM provided for the PefformmnUe of tfie. 

Executive B^tiesi 
- • /' .'..'- 

OF the AeaDB prpvided to. enable the p^ident to 
f^rform those dnties^ the comitaBd of the nttlitacy force 
will first be coDsidefed. / 

/ The priodpal clausea in the omstitatioii which affi&et 
the subject are\tbe following :-r- . 

The con^ss shall have power^ toraise and snp^tt 
armies^ to provide and. maintain a nayj^te make mlea 
for the goverBinent and regolatiite^ ^ the am^F^ the 
navy^ and &lso of the militia^ when tb^ latter are m the 
advice of the United BtM^s* - 

The president shall be commandi^ i(i , chief of the 
army and navy, and of (he militia of the several sti^^ 
whmi called ieto ifae actaal service of the United 
States. 

These wt^ the modes of action expressly provided in 
file constitution fo^ the executive ma^strate^ whenever 
bis fttnctions assume a. military cast. In relation to 
those of a nature merely dvil^ the /constitution is silent^ 
because particulars description would not.be equally 
practicable^ and jhence as before observed^ congress is 
empowered to pass such laws as may be requisite and 
proper for carrying into execution the powers vested in 
the officers of government. , 

Subordinate offices are th^efore created by congress 
when necessary^ whose functions are either expressly 
deftned, vx impUed from the nature of the office— w left 
wholly or in part to th6 direction of the president. 



Char XHJ 13ft 

But the militftrgr pow^ is at present to be xonsid^- 
ed^ and thiS; it appews^ coBttst(9 of two classes; flrst^ 
those who ave t&geAxtly i^talaed on stipalated com* 
pensations to serve io the army otrnavy^ aad^secoDdly^ 
tl^ militia who we caUed fortibaa occasioB may require^ 
biit^ when in service aire subject tp the sadne ragalatioas 
as regular tros^. 

On 'tiie iMLture;.aQd chamcter of the firsts little need 
at piseseiit^e said. 'S^he ^caaitifm that no apprn^rtatmi 
of money for Jibe support ^ an ai^my for a longer tarm 
than iw0 years has been mea^ioned* The manner (tf 
eoipkiyment otty^he dffeet^ by congress^ or omtded 
to the president. Oongreas^ which may. direct when 
aod, w^e(re4<»rtfii shall be bniH/ may. also pmscribe that 
they sliaU be garrboaed cather with<^apc^ific nnmbersi 
or with sttcfa a nombc^r as the president, may think 
pi^iper. Bo in times, of peace^ troops^ may be stationed 
I^y i^ngress in. [i^rticular purts <E»f, the United State% 
having a view either to. their health .and^ ea$y .subsist, 
lenoof or to *t}^e sac^rity^ dialant > ati4»froiitier <stafiiQns ; 
bat duf jiig »the mnc^^neies of a war^ ^hen the d^feni^ 
of the ^oni^y is .cast; on the president^ and 4angars ;adt 
foreseen voKby vequire measures of defence not ^provided 
for^ the ^ppesident W^d cioiftainly be jnstifted in pre- 
ferring the execution of bis censtit^tiMal dnties^ to 
the literal ob^ence ^f a tlaw^ the original olgfeot tf 
^hieb was of less vital importenpe th^an that create 
by .the exigencies qf the. "oaioment^ a^d th^jre <»m be no 
donht; that this iiefiessary powmr wcinld extend to the 
erentiog of new &ftre€ises^ 4mA to the abandoning €i 
those ere<;ited by order of ooi^gress^ ais( well as to the 
concentration, divi^on or other local employment of 
the^trqops^ whicbin his j)idgm^ator that of the officerit 
uiidetr his (command^ b^ame expedient ffoin circnm- 
stani:es. This w^mld not be a viplatton of the rules 
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Iftid down in the preceding^ page% siaceihe 6bliga|ioii 
of tbe law is lost ia the soeeessioo of diaases that pfe« 
vent its operation^ and the constitnticm itself mfty be 
considered as thus superseding it; . ^ 

The power of the president. overthe militia depends 
on the same principle/ the neeessairy supply of the 
means to endiile him to perforin Hs exieentive dnties; 

In a people permitted and aoGostomed to bear arms^ 
we have ihe rudiments oi a militia^ which ptbperly 
consistr of armed dtizens^ divided into military bands^ 
and in«(racted at leaist in j^rt,' in th» nee of arms for 
the purposes of war; Their civil occupiitioBls are not 
relinquished^ exc^t while iiiey are aictnaily i^^ the 
fields and tfae inconvenience of withdrawing iliemffrom 
their accustomed labours^ abrid^s t^e time required fmr 
military instruction. Militia therefore never /amount 
to perfect soldiers^ unless: the pnbltc^ exigencies shfdl 
have kept them so long t^their as to iibsor)) the dvil^ 
in the miiitaiy cbBr^cter. ' ' 

The human mind is 6f a natar e so flexible^ that it 
may by persevehmce^ be disei|iliiied to rewlts^ whicfai 
at fiirst view would be decked almost impossible. Tbe 
fear of death is c^rtunly one of tte earliest/ and most 
itetdral passions ; yet in a well vegnl&ted army, it gives 
way to the Ijear of disgrace ; and the soldier becomes 
mwe appi^hensive of the dii^pleasure of his comman- 
dos^ than of the fire of the enemy. Another sort of 
meiehaniism also contribdtea to artoato/ a dise^lined 
army; itis the voluntary and entire surrender of its own 
judgment to that of the commander. CMMienci^ Would 
be slow and uncertain^ if the soldier was to dilow 
himself to refect on the propriety of the orders given : 
he is halntnated t6 deem them rights merely because 
they are orders^ and fron^ the common soldier to the 
highest subordinate officer/ no other rule is known 
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tiifiii tbat of impUfiit obedience. Tbe^coi^dence tbog 
reposed is not of a pecsonal nature; it does not depend 
merely on tbe character of tbe individual in command. If 
the commander should fall dnring anengagement, it is 
immediately transferred to bis successor^ who on bis 
{lart^ at once. assumes/ tbe suspended faculty of decid- 
ing what is proper to be done, in lieu of the implidt 
obedience without inquiry^ under which till tbat mo- 
ment be had acted. This at^flrst view appears incon- 
fiistent with individual freedom and independence^ 
and henee it is that militia are systematically less trac- 
table than regular troops. Devoted patriotism and 
personal cotfrage^ although tbey fre^ently produce 
feats of exalted merits are insufficient for the combina- 
tions of an army. The conquests of the Macedonian. 
Alexander may easily be adcounted for on this ground ; 
he bad received from bis father Philip the first regular 
army of which we have an account in history^ and with 
these be fearlessly advanced into distant €oantries^ and 
snccessively defeated immense multitodes of tbe Per- 
sian and^ Indian militia^ among whom there were 
doubtless much individual bravery^ and strong desires 
of defending their country. (63) 

But notwithstanding their inf^ority to soldiers 
schooled and practiced in 'the field, gallant actions have 
beeu performed by our militia collectively. The cap- 
ture of an entire army under. Gteneral Burgoyne in 
1777; ftnd the celebrated defence of New Orleans in 
1814, were chiefiy effected by militia. 

But however inferior in military estimate to armies 
regularly trained^ the militia constitutes one of the 

(63) How well this is explained bj Adam Smith in his Wealth 
of NatiQns^ vol. 3. p. d6. 

10 
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^gtekt bulwarks of the nfttion^ and nutiiiiig which te&ds 
to impron^ aad gnpport it should be neglected. 

The power- given to congreiis over it is from its nia- 
tnre exclusive^ to the extent that it is carried in the 
constittttton, ^ , < 

Doring the late wary a constmction of &is part of 
the constitution was given in a highljr respectable 
state^ which excited no snail nn^isiness at the iime^ 
and ought not to be passed over in . silence. The act 
of congress declaring war took place on the ISth of 
June, 1812^ and the president was expressly autho- 
rized by the act to use the whole land and naval forces 
to carry it into effect Orders were soon afterwards 
issoed by him for calltng Dot certain portions of the 
militia fVom each state. The opinions of the jodg^es of 
the sapreoie judicial court ^yf Massadmsctts were re- 
quired by the gov^iwr, and three of ihem in the ab- 
sence of the others, declared their sentisdents Uiat the 
commander in chirf of the militia of a stete had a right 
to decide whether or not the esdgencies to warrant the 
call existed. * Of cowse tiiat whatever wei» the decla- 
rations of congress) or tiie course p^rsned by the p«e- 
sident^ if the governor of a state tiiooghl differently ; if 
he thought there was no war^ no insurreotion^ no inva- 
sion^ he was not oUiged to obey such requisitions. 
The governor ei^pressed the samje opinion in a message 
to the legislatare ; and a line t>f conduct was adopted 
greatly tending to impotir the energies of the countiy, 
and etacourage the Iropes of the enemy. 

The apprehension professed was^ that if congress by 
determining that those special cases existed^ could at 
any time call forth the whole, of the militia and subject 
them to the command of the president^ it might produce 
^^ a military consolidation of the states/^ without any 
constitutional remedy. And that under the act of Febru- 
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ary SSth, 1790> the mUitia of Oie several states would k% 
ia fact at his comaumd at any time when he thoaght 
proper^ whether the exigency existed or iM>t (64^) 

Bot whatever weight laiglit hav£ been fooad in these 
objections against ado{»ting the constitution, they ceased 
when it was adopted. It was then the choice of the 
pe»>plQ to repose this confidence in congress to enable 
them to provide for tho common defence and general 
welfare. If it had been thought necessary to impose 
any. check or control ; if in c^omtion to the whole spi^ 
lit oC the instrooient, it Ipad been deemed expedient to 
disunite the Systran, by requiring the concurrence oi 
the states, it could undoubtedly have been 30 express- 
ed, and in this iespec^ at least, w^ should not have ad- 
vanced a step beyond the imbecility of the <^d govern- 
inent. Nothing would be more likely to eiiifeeble the 
Union than to. have subjected the right of exercising 
tkeM powers to the governors, or even the legislatures 
of the diflbrent etates, some of which might hold one 
optaion, and sopae iasiii upon another ; and it is by no 
means <^lear thi^ the people did not apprehend a greats 
daager oi abuse of confidence from the governor and 
le^dature of a state, than from the government of the 
United States. 

T%ie aotof February 98th, 1700^ certainly vests in the 
prasident alone (he power to call oat and employ the 
militia, without waiting for or pointing out any particu- 
lar mode by which the evidence of the necessity for it 
shall be furnidied/ Th^ former act had required that 
belSMre the militm wasi caUed out to suppress an iiisur- 
reetton, 'a certificate should be given to ttie president 
by an assodate judge of the supreme court, or the 

(64) See 6 Mass. Reports, 531. Niles' Reg. vol. 3. 116. 
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judge of th6 distriet ceort^ that the Uws of the United 
^Ates were opposed by Gombiiiati<ms too powerful to 
be suppressed by the ordinary cotirse of judicial pro* 
ceediags> &c. Bat besides the incoDgruity of thus re- 
qi|iritig members of the judicial authority to decide in 
this manner upon facts^ it was shifting a responsibility 
from the proper officer, the president^ and throwing it 
upon those who were less amenable, if amenable at all, 
in such a case. . The seccmd act^ therefore, very pro- 
perly leaves it with the president to determine on the 
exigency which shall authorize the measure* Power 
so serious and important,. it was^belbved woald not be 
lightly or prematurely exfi^reist)d by him- He who is 
charged with execn^ng the laws of the Union, is natu-. 
ra}ly the best apprized of resistance to them, and for 
his own justifcatioQ he will take care to , be prepared 
^ith adequate proof of the fact 

In i:espect to foreign; invasion; its public notoriety 
when it actually takes pUpe, rendeiB nd fwm of evi- 
dence necessary, and his power on such an occasion to 
call forth the militia, not merely of the state invaded, 
but from other partfi, to assist in repellii^ an enemy^ 
who, by the terms and spirit of bur constitution, is the 
enemy of the whole, is surely too salutary to be de- 
nied. Of the danger of av invasion before it happens, no 
one can be a better judge than be wlio, being charged 
with all our foreign relations, must be the best informed 
of the proceedings df foi;eign powers. JBut in the cftse 
of war actually declared by law, it is diflficalt to con- 
ceive even a plausible doubt. The^ law itself co^sti* 
tutes the fact, and unless it should be seriously con- 
tended that congress was bound, before it declared 
war, to obtain the consent of the several states, there 
can be no pretence for saying that the commani|eirs in 
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chief of the militia in the several states were not re- 
quired or authorized by the cous^itufion to obey his mi- 
litary (urders. 

It fortunately happened that no military operations 
of a serious character occurred in that part of the 
country during the war. If an invasion in much force 
bad taken place, the probability is, that with a pater- 
nal disregard of tbeseunconstitotional opinions, the pre- 
sident would have employed the force of the Union to 
repel it, and the temporary exhibition off local jea- 
lousy, would have been lost in the sense of the neces- 
sity of a common exertion^ and the gratitude for the aid 
which pi^oduced a successful defence. 

As* it is the only instance in which a construction 
hostile to the full exercise of the prei^ident's authority 
lias been distinctly avowed, and as it presents the op^ 
portunity of shortly elucidating this part of the consti- 
tation> tiie author has felt it a duty to take some no- 
tice of it^ though without th& smallest Jntentioii to re- 
vive heats^ now ha.ppily exttngnished. 

The governors of the several states are commanders 
in chief of their militia, except when they shall be call- 
ed into^he- actual service of the United States. In Ax- 
ing the momcfnt when this p6wer over them cekses, and 
that of the president commences, the language used in 
some of the state constitutions, and in the constitution of 
the United States, is the same. The calling into actual 
service, and not the actual commencement of the service^ 
is the period alluded to^ and it would in some degree im- 
pair the energetic pfower^ which in times of public dan- 
ger is to be exercised by the president, if he possessed no 
right to enforce obedience to th^ call. It may therefore 
be doubted^ whether an act of congress postponing the 
commencement of the president's authority till the tnilitia 
shall have obeyed the call^ is perfectly consistent with 
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flie confttitatioB. Tbe legislature can do more abridge^ 
than it can enlarge the executive powers under the 
Constitution. This question was discussed^ bnt not di- 
rectly decided in the case of Honston v. Moove. (60) 

The president during the war had- called upon the 
state of Pennsylvania^ (as well as other states^) for a 
portion of the mUitia. A person who was draughted 
for that purpose^ disobeyed 4he summons and was fined 
by a court martial field under the auth<H-ity of an act 
irf assembly of Fennsylvama. 

The main question was^ whetthcfr the court martid 
ought tu have been convened mider tbe authority of 
the United States or of the rtate. The acta of congress 
of SSth February, 1776? and of Oie 10th Aprily 1814^ 
were much considered. It was beld that congreas not 
having legislated on the 8ub)ect of holding oobrte mar- 
tial in such cases, an act of ^e state legislature to that 
effect was constitutismal/^ The 10th section of the lat- 
ter provides for the expense ttf marching ike militia to 
the place of rendezvous. Immediately^ on arriving there, 
they are undoubtedly in actual, service, and if in (iieir 
way to it they are under any military command what- 
ever, it moat be that of the pvesident. 

Circumstances may render it necessu^y for the pre- 
aident to appoint another place of rendezvous,' before 
that previously appointed has been r^ched^ and mili- 
tary operations may, from a change of the enony's po- 
sition, become necessai^y even on tbe march : surely in 
any such case, tbe military power of the priratdentaloaB 
ought to be exercised over them. Considerations of 
economy in respect to ^ir pay ought in such cases to 
be disregarded. 

A case which in 1818 was decided in the supveme 

(65) 8 Wheaton, p. l^and S Serg. & Ravle, 169. 
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tsmti of Feniisylvaiiia, sapporte most of ibete princi- 
l4e8y and is not at variance with any^ of them. Tfaat 
highly respectable oeurt adopted the following con- 
stmetion of the constttutioii and the powers of congress 
imderit 

1« The president has a right to ksoe his orders for 
calling oat the militia, aotthrongh the medium of the 
governor (mly^ bat directly to any ofiSeer he thinks 
proper. 

S. If he makes a reqaisition on the governor in the 
first instance^ an4 the latter declmes to comply with it^ 
the preddent may issue his c^^^mand to any officer of 
the militia. 

3. l^e goveriHw is not justified fai dissheying tlie 
requisition, becanse he iifferg in ofimon as to the ne- 
cessity of calling feiih the militia. 

4. The governor without the auttiority of omigress, 
or of the state legislature, lias no ri|^ to direct coarts 
martial sffecting those who disobey the call of the pre- 
si(]tent 

5. A person earolted, draughted, and n^larly no- 
tified when and where to attend for master and inspw^ 
tion, is liable to a penalty on ti^ jud^pMut of a court 
martial constituted :umder^ the authority of the United 

^ates — ^although such person, before he appears at the 
place of rendezvous, may not be jus£ly considered as 
in QjctwA sermce. The cdSing forth must precede tl^ 
wstwil service, it would render the constitution a dead 
letter to suppose that he who is enrolled and drangiit* 
ed, but f efi^hes^ to appear, shall be exempted from pu- 
nishment because he has Defused. 

6. It is no Infringement of the rights of citizens to 
proceed tojthe trial of delinquent miUti4-meii by courts 
martial. {fl6) 

(66) 3 Sei^eant & Rawlc. 590. Duffi^ld v. Smith- 



148 tCHAP.XII. 

The regular troops of the United States are under 
the immediate command of the president, from the time 
of their enlistment ; they may be marched to^ or station- 
ed at any part of the United States^ . at his discretion^ 
unless prevented by some special legislative act^ and 
although the genius of a republic and the peculiar cha- 
racter of our country would indicate that their employ- 
ment should be only in its dpfence, yet since a defen- 
sive war is sometimes best cartied on by invading the 
territory of the aggressor, the pr^ident may cause them 
to be marched out of the United States to effisct this 
purpose, and there can be no. doubt that in such a case 
he would possess the same power over the militia* 

It may perhaps be made a question, whether for the 
suppression of insurrection^ and in eases of a similar 
nature, the president can employ the regular troops in 
aid of tile qivil authority. The acts of congress, are 
silent on the subject, and no power given by them 
would be valid unless it could be supported by the 
principles of the constitution. It must be admitted to 
be a question of great di&licacy and importance. No 
power is so likely to be abused as the, command of a 
regular armyf*^r«o measure would be more dangerous 
to civil liberty than an habitual recurrence to military 
force in other cases than actual war, yet on the other 
hand, in times of dangerous commotion, when law is 
prostrated and the civil ppwer is felt to be inadequate^ 
the public good would tippear to justify the most 
prompt and, efficient remedy. ^ 

Soldiers do not cease to be citizens by being inccn--. 
porated into a regular army, and it is the duty of every 
citizen in cases of. this sort, to render his best services 
to his country. It can be no objection to the fulfilment 
of this duty, that it is rendered more efficacious by pre- 
vious discipline, and by being performed in a regular 
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and not a desultory manner. It is however, always to 
be kept in mind, that the military should be subordi- 
nate to the dvil power. The orders for the employ- 
ment of this force. on such occasions must emanate 
from the president in his civil capacity, or from civil 
offioers of , the United States, possessing the authority 
of conservators of the peace if any such there be. 

That the exerqise of this power shonld be attended 
with groat caution, no one will deny; real necessity 
alone will justify its beiug exelrcised at all. There 
can be no doubt thai, if it occasioned the loss of human 
life;, the whole measure would be liable to severe judi*^^ 
cial scrutiny. . 
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CHAPTER XIII. 

Of the Appointment to Qffi^^e. 

Ilf addition t©-the p61«rcr over the army, navy, and 
militia, already noticed, the president has a qualified 
power of appointing the executive and jadicial officers. 
The former of these are held dwing his pleasure; the 
latter during good behaviour. In>respect to both, the 
commissions are ^granted by the president, boi they 
specify that it is by and with the advice and consent 
of the senate. It was deemed expedient that th6 ap- 
probation of the senate should be given, unless a va- 
cancy happened during its recess, in which case com- 
missions are granted which expire at the end of the 
next session. 

It may, however, be questioned, whether this re- 
straint on the power of the president fully corresponds 
with the confidence which is otherwise reposed in him, 
and whether it does not in some degree afiect the re- 
sponsibility to public opinion which wottld accompany 
an unlimited power of appointments. 

If it were left.entirely to hinu^elf to select such agents 
as he. might deem qualified for public duties, he would 
of course be scrupulous in his choice ; but if a senate, 
either actuated by party .motives, or for want of infor* 
mation of the fitness of the individual, rejects the nomi- 
nation, not only may. the puMic interests suffer in the 
immediate case, but the president be impelled to inade- 
quate^ubstitutions. It is true, that the converse of 
this proposition may also be admitted. Improper nomi- 
nations, proceeding from personal or party influence, 
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may be properly rejected by a vktacms and inflexible 
senate ; but in the latter case; if it ever «faoQld be onr 
misfortane to have a man so aetaated in possession of 
this high office^ we may see him immediately after the 
rising of the senate^ dismiss the incumbent^ or in case 
of their rejecting one nominatiob^ wifholding another^ 
and availing himself of the power to appoint during 
the recess. It wonld^ therefore^ appear upon the whole^ 
that with the possibility of an evasion which would ren-' 
der the constitutioaal provision so entirely augktory^ 
it Would have been more beneficial io have left this 
power in thepresident without rei^traini^ and the more 
so^ as the consent of the senate is not required for the 
dismission of the officer. 

It would beimproper to pass over the construction 
given by the senate to the power of appointing dur- 
ing their recess. It has been held by that venerable 
body^ that if new offices are created by congress^ the 
president cannot after the adjournment of the senate^ 
make appointments to fill them. The vacancies do not 
happen during the recess of the senate. (67) 

The text is not v6ry expUqit as to the officers whose 
appointments require thei consent of the senate : it enu- 
merates ambassadors^ other public ministers^ and cout 
suls, judges of the Supreme Cotirt> and all other officers 
of the United States, whose appointments^ are not there- 
in otherwise provided for> and which shall be establish- 
ed by law; but the congress may by law vest the ap- 
pointment of such inferior officers as ihey think pro- 
per in the president alone, in the courts of law, or in 
the heads of departments. The term ^inferior' is some- 
what vague, and it i» perhaps left to congress to de- 
termine how to apply it, if they do not otherwyie di- 

(67) See Sergeant's Constitutional Law, p. 360. 
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reict^ the constent of ibe senate is necessary onder the 
qnalifications described. 

A proper selection and appointment of subordinate 
officers^ is one of the strongei^t marks of a powerful 
mind. It is a duty of 4he j^resident to acquire, as far 
as possible, an intimate kndwledge of the capacities 
and characters of bis fellow citizens; to disregard the 
inportunities of friends ; the hints or menace of ene- 
mies f the bias of party, and the hope of popularity* 
The latter is sometimes the irdfuge of feeble-minded 
men, but its gleem is transient if it is obtained by a 
dereliction of honest doty and sound dis^^on. Po- 
pular favour is best secured by^ carefully ascertaining 
and strictly pursuing the fehie interests of &e people. 
The presid:ent himself is elected on > the supposition 
that he is the most capable citizen to understand and 
promote thos^ interests^ and in every appointment he ^ 
ought to consider himself as executing a public trust 
of the same nature^ Neither should the fear of giv- 
ing offence to the pub^, or pain to the individual, de- 
ter him from the immediate exercise of his power of 
removal on proof of incapacity or infidelity in the sub- 
ordinate officer. The - public, uninformed of the ne- 
cessity^ may be surprised, and at first dissatisfied ; but 
public approbation ultimately accmnpanies the fearl^ess 
and upright discharge of duty. On the other hand^ 
hasly and capricious dismissions from office are equally 
reprehensible. Although the officeir may be dependent 
on the pleasure of the president, a sound discretion 
was expected to regulate that pleasure. The motives 
to attain a degree of excellence in the knowledge and 
performance of official duties are greatly abated, if the 
teoure is rendered altogether uncertain, and if he who 
by industry, capacity, a^d fidelity, has proved himself 
a useful servant of the public, is causelessly removed, 
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the public has much reason to complain. A mode of 
proceeding is interwoven with the military organiza- 
tion of great benefit to the sound constitution of the 
army. Although the president is unquestionably aur 
thorized to deprive any niilitary ofBcer of his commis- 
sion at pleasure^ yet the established practice is to allow 
the individual^ whose conduct has^ven dissatisfaction^ 
an oj^ortunity of explaining And vindicating it^ by 
means of a regular tribunal, before he is dismissed^ 
suspended, or even reproved* The same usage pre- 
vails in the navy. Thus a sort of tenure.during good 
behaviour is produced, the effect of which, with men 
of integrify, is eminelitly usefbL In the diversifi,ed 
employments of civil life, no similar institution could 
be systematiqK.l1y adopted) and , a full analogy, there- 
fore^ cannot exist, but if we sometimes see in the revo- 
lutions of party, as well in other countries as in this, 
whole hosts of meritorious offers suddenly swept 
away, and their places filled by men without superior 
qualifications, we may regret that the principle is lost 
sight of, and that no remedy <^n be applied. 

Four executive departments have been created by 
congress at different times.. The department of state— 
of the treasury-— of war-rrand of the navy — over each 
of which a ^^ principal officer,'' denominated the secre- 
tary, presides. Through one of these oi^ans, the di- 
rections of the president are communicated, in all mat- 
ters relative to their respective departments. But it 
has been decided that the president is not confined in 
his executive functions to .the use of a particular de- 
partment Thus in a case where it was objected that an 
order frqm the secretary of state ought not tp be con- 
sidered as an act of the president; it was- held that re- 
ference must be had to this department for the official 
acts of the president, which are not more immediately 
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connected with the duties of some other department^ 
bat^ nevertheless^ the president, for the more easy and 
expeditions discharge of his eiiecntive duties, may di- 
rect some other department to make known the mea- 
sures which he may think proper to takie. They are 
equally his acts, whether they emanate from the de- 
partment of state or any other department. His im- 
mediate mandate to an inferior officer is in no case 
necessary^ (68) 

All commissions to officers issuB from, and are sign- 
ed by the president. When the president has nominat- 
ed ; the senate approved, and the commission is signed, 
the appointment iscomplete* If t6e officer be removable 
at the pleasure of the president, the commission may 
be arrested by him, if it is in the office of the secre- 
tary of state, but, if it is lUi office during good bi^havi- 
our, thervappointment is not revocable, and aft^r it has 
recdved the approbation of the senate, cannot be an- 
nulled. 

Delivery is not essential to the validity of a commis- 
sion, nor is it affected by detention after it has been 
signed by the president, if the officer is not removable 
at pleasure^ If in such case, the secretary o( state 
being possessed of the commission, should refuse to 
deliver it, the judicial officer may nevertheless lawfully 
exercise his functions, and will be entitled to his legal 
compensations. (69) 

Sickness, absence, or death, might delay the exe- 
cuting a commission, and the |iublio interests in some 
cases, (as for instance the judge of a district court,) 
suffer great injury during the vacancy of the office. 



(68) 1 Peters' Rep. 471. 

(69) 1 Crancb, isr, Marbury v. Madison, and sec particularly 
p. 167. 
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The commission is not the exdasive evidence of the 
appointment. 

The appointments made^ «nd commissiims issued 
during the. recess of the seuate^ are in force only till 
the end of the ensuing session. When their advice 
and Consent are given^ it is to be considered not as a 
confirmation of the preceding appointment made dur- 
ing the recess^ but strictly as a new one^ a new offi- 
cial oath must be taken^ and if it is an office in which 
security is required^ a new aecurity mifst be given. 

It has been decided that persons who have^ become 
bound for the ^ood conduct of the officer on the first 
appointment^ are not responsible for his acts after the 
date of the second commission^ which virtually sus- 
pends the first. (70) 

(70) 9 Whcaton, 730. United States v. Kirkpatrick. 
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On the lAahUity qf Executive Officers. 

ITis a self-evident priiiGiple^ that an illegal mandate 
or instructions from the president^ can give no sanction 
to the conduct of a subordinate officer. On the con- 
trary^ the president would be liable to the action of a 
person injured in the san^e manner that a private indi- 
vidual would be. The law makes no distinction of 
persons^ and the maxim that the king can do no wrongs 
so much admired in England, exists by no analogy^ 
in a republican government It may not be improper 
to consider why such a rule is admitted in monarchies, 
and why it cannot take place in a well constituted 
republic. In every monarchy, a quality termed prero- 
gative, is attached to the monarch. It is defined by 
the learned coi^mentator on the laws of Efngland ^^that 
<^ special pre-eminence which the king hath over and 
^^ above all other persons, and out of the ordinary 
^^ course of law.'^ (71) It cannot be shared with the 
people, for then it would cease to be prerogative : ^^ it 
<^ is that law in case of the king, which is law in no 
(f case of the subject.'' One of these prerogatives is, 
that no personal redress can be had from the king. 
He may actually, (it would seem,) commit any outrage 
on any of his subjects ; he would be liable neither to a 
prosecution nor a civil action. ^^ He is considered as 
f ^ a superior being, and entitled to that awful respect 

{71) 1 Blackst. 239. 



Chap. XIV.] 157 

^^ which/inay enable him with ^eater ease to carry on 
^^ the business of government.'^ (72) These doctrines^ 
grating as Uiey are to republicans^ are palliated by the 
farther remark that prerog^itive is given for the ^^ benefit 
^^ of the subject^ in the confidence that it will only be 
^^ exerted to the advantage of the realm — and that to 
^^ subject him to civil or criminal proceedings^ would 
^^ be to subvert the whole order of that species of go- 
^^vemm^nt." The theory is not unjust^ and the re- 
mark of Locke^ the great champion of a tempered system 
of popular rights^ must be acknowledged to be cogent—- 
^^ as to personal wrongs^ the harm which the sovereign 
^^ can do^ in his own person, not being likely to hap- 
^^ pen often^ nor to extend i^elf far ; the inconvenience of 
^^ some particular mischiefs, that may happen some- 
^^ times^ when a heady prince comes to the throne, are 
^^ well recompensed by the peace of the public, and 
^^ the security of the government, in the person of the 
^^ chief magistrate being thus sent out of the reach of 
^^danger.^' But the principle which thus shields and 
protects the monarch, the sovereignty resident in him- 
self; creates the distinction between him and the elected, 
though supreme, magistrate of a republic, where the 
sovereignty resides in the people. All its officers, 
whether high or low, are but agents, to whom a tempo- 
rary power is imparted, and on whom no immunity is 
conferred. An exemption from the power of the law, 
even in a small particular, except upon special occa- 
sions, would break in upon this important principle^ 
and the freedom of the people, the great and sacred 
object of republican government, would be put in 
jeopardy. The exception adverted to, is that already 

(72) 1 Blackst. 240. 
SI 
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noticed^ of membeni of the le^slatore going to^ at- 
tending at^ or retarning from a session of cmigress — 
but even this exception is qualified ; the commission of 
treason, felony^ or the slightest breach of the peace^ 
would convince the member^ that his poblic function 
in nowise protected him from the administratioo of 
justice, but no other oftcer of government is entitled to 
the same immunity in any respect. 
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CHAPTER XV. 

On Cfmmumieathne to be made by the President to 

Oongrese. 

IT 18 tlie duty of the president from time to time to 
gtye congress ^^information ofthe state of the union/^ bat 
although this alone is expressly mentioned in the con- 
sfitntion^ his commanications naturally embrace a wider 
seope than tntemal affairs. Under the expression ^^he 
^is to receive ambassadors/' the president is charged 
^th all transactions between the United States and 
foreign nations/ and he is^ therefore, the regular chan- 
nel through which the legislature becomes informed of 
the political situation of the United States in its foreign^ 
as well as its domestic relations ; yet it has been always 
understood that he is not required to communicate more^ 
than in his apprehension, may be consistent with the 
public interests. Efhher house may at any time apply to 
him for information, and in the regular course of govern- 
ment, can apply only to him, where the matter inquir- 
ed of is principally und^ his fiuperintendence and di- 
tection, although they frequently exercise the right to 
call upon the chief officers of executive departments, 
on matters peculiarly appertaining to them^ and in like 
manner oocasienally refer to the attorney general of the 
United States on subjects appropriate to his office. The 
applications directly to the president, are generally 
accompanied with a qualiication evincing the correct 
sense of the obli^aiiioii on his part to avoid or suspend 
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disclosures^ by i¥hich the public interest^ tiiat both are 
bound to keep in view^ might be affected. 

• Such disclosures the legislature in general expressly 
disclaims. In recurrence to our history, it must be ob- 
vious, that these ofBcial communications are chargeable 
with being rather more full and liberal than is com- 
mon in other countries. In support of the practice it 
has been said, that in republics there ought to be few 
or no secrets ; an illusory opinion, founded on ideal 
conceptions, and at variance with the useful practice of 
mankind. If all the transactions of a cabinet, whe- 
ther in respect to internal or external business, were 
regularly exhibited to the public eye, its own opera- 
tions would be impeded ; the public mind be perplexed^ 
and improper advantages would sometimes be taken* 
Foreign powers, pursuing as they invariably do, a dif- 
ferent course themselves^ would justly object to such 
proceeding. 

The president is also required to recommend to 
their consideration such measures as he may deem ex- 
pedient. This is an obligation not to be dispensed 
with. Exercising his office during the recess of the 
legislature, the members of which when they return to 
the mass of citizens, are disengaged from the obliga- 
tory inspection of public affairs ; supplied by his high 
functions, with the best means of discovering the pub- 
lic exigencies, and promc^ng the public good, he 
would not be guiltless to his constituents if he failed to 
exhibit on the first opportunity, his own impressions 
of what it would be useful to do, with his informatioa 
of what bad been done. He will then have discharged 
his duty, and it will rest with the legislature to act ac- 
cording to their wisdom and discretion. These com- 
munications were formerly made in person at the open- 
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iDg of the sesfiioDy and written messages were subse- 
quently sent when necessary^ but the whole is now 
done in writing. It was formerly the practice to re- 
turn answers^ which as a mere matter of ceremony is 
now disused. The course pursued at present, is to re- 
fer the message to a committee, who commonly report 
an analysis of it, and the parts on which it appears ne- 
cessary to act, are referred to other committees t^ pre- 
pare them for the deliberations of the whole. 
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GHAFTEH XVI. 

C^ ^ Power to grant Parions. 

9 

A power to grant reprieyes and pardons in expretialy 
given to the president. 

That punishments should in all cases be strictly ap- 
propriate to the offence and certain in their execution^ 
is indeed the perfecticm of criminal law^ but the fallibi- 
lity of human judgment would render an inflexible rule 
to this effecty too severe for human nature* An act may 
fall within the purview of the law and justly subject the 
party to conviction ; yet there may be alleviating cir* 
cumstances^ which induce even those who deliver the 
verdict or pronounce the judgment^ to feel repugnance 
at its being executed : but it would tend to overthrow 
the barriers of law^ if the tribunal which is to de-i 
cide on the guilt or innocence of the accused^ were 
permitted to intermix other considerations. At first 
view^ benevolent minds would not object to the admis- 
sion of these principles in favour of the accused^ on 
his trials but the general interests of society have 
a stronger claim on the humanity of feelings justly 
regulated^ than the particular case of the individual. 
The general interest requires that the administration 
of justice should not be diverted from its settled course^ 
by an erroneous assumption of power and an irregular 
distribution of justice. If the law is plain^ the duty of 
the tribunal is to conform to it^ because the law is as 
compulsory on the tribunal as on the offender. 
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Biit tbe conditioD of sodety would be mismble if tlte 
severity of the law could in no form be mitigatedy and if 
those cMisideratioiis whicb ought uot to opei^Ue on a 
jury or a judge^ could have no influence elsewhere. 

Independently of other views^ we may instance the 
case of treason against the state. Public policy may re^ 
quire that the dffenders^ though convicted^ should be for- 
given: severity may increase ttie opposition of that part 
of the commumty which was engaged in the combination^ 
mercy may produce conciliation and submisnon; tot if 
the gpilt is proved^ no such considerations can be admit- 
ted into the deMberstionsof tbe court. It is therefore ex« 
pedient and wise^ to^ d^osit in some other part of the 
government^ the power of granting pardons ; a power 
which notwithstanding the strange assertions of Black- 
stone and Montesquieu^ is not inconsistent with the 
nature of a democratic government (73) The most 
illustrious minds are sometimes seduced from plain and 
obvious taruths by the illusions of theory^ and when we 
we told that « the power of pardon can never stdmst in 
democracies^ because nothing higher is acknowledged 
than the magistrate who administers the law> and be* 
cause it would confound all kleas of right among the 
mass of tbe people^ as they would find it- difficult to 
tell whether a prisoner was discharged by his inno- 
cence^ or obtained a pardon through favour^ we must at 
once perceive that the position is fallacious^ by being 
too generaL 

The inconvenience suggest^ in the latter member 
of it^ corresponds indeed witii what has been already 
observed^ if confined to the judicial tribunal that origi- 
nally acts on the case^ but the first part of it indicates a 

(73) 4 Blaokfttone, 397. MoDtesquieu, b. 6, c, 5. 
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want of acqnaintance with the sabdivisions of authority 
compatible with the purest democracy* It is the oflke 
of the judge to convict the guilty; the execution of the 
sentence is the duty of the executive authority^ the time 
and place of execution are no part of the judgment of 
the court (74) It is true^ that during a vacancy in the 
office of president^ which as has been Gieen is carefully 
provided against, there would be no power to grant a 
pardon, but the moment the office is again filled, the 
power is revived. 

The power to grant pardons extends to all cases, 
except impeachments. Some considerations on the 
subject of impeachments will be presented hereafter; 
at present it may not however be improper to ob- 
serve, that not only in the constitution of the Unit- 
ed States, but in those of • almqst Qvery state in 
the union, we find the English doctrine of impeach- 
ments introduced, but the difference in respect to par- 
dons granted ^o the persons impeached is not preserved. 

Impeachments are generally efforts of the people of 
that country through their representatives in the house 
of commons, to obtain redress before a distinct and in- 
dependent tribunal, for the mal-pradlces of the great 
officers of the crown. No pardon previously granted 
can shelter the accused from a full inquiry, and thus 
his misconduct if substantiated, is developed and ex- 
posed to the nation, but after the impeachment ha^ been 
solemnly heard and determined, it is not understood 
that the royal grace is further restrained or abridged. 

With us, no pardon can be granted either before or 
after the impeaclHnent, and perhaps, if ihis mode of 
trial is retained at all, it is right that the sentence of a 

(74) 4 Blackstone, p. 404. 
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guarded and august tribunal^ which, as we shall find, 
is exceedingly limited in the extent of its punishments, 
should be excepted from the general power of the pre- 
sident to defeat the effect of the condemnation. 
N In respect to another jurisdiction, it may be doubted 
whether he possesses the power to pardon. 

It seems to result from the principle on which the 
power to punish contempts of either house of the le- 
gislature is founded, that the executive authority can- 
not interpose in any shape between them and the of- 
fender. The main object is to preserve the purity and 
independence of the legislature, for the benefit of the 
people. It acts^ therefore, on its bi^n power, without 
reference to, or dependence upon, any other. If the 
executive authority could, by granting a pardon, or in 
any other mode, protect those who insidiously or vio- 
lently interrupted or defeated their operations ; the le- 
gislature, which is the superior body, would be so far 
dependent on the good will of the executive. And it 
would be only, as it were, by the permission of the 
latter, that it exercised a jurisdiction of so much im- 
portance to the people's rights. The constitution is as 
silent in respect to the right of granting pardons in such 
cases, as it is in respect to the creation of the jutis- 
diction itself. One arises by implicatiop ; the other is 
excluded by implication. 

In all other than these two cases, the power is gene- 
ral and onqualifted. It may be exercised as well be- 
fore as after a trial, and it extends alike to the highest 
and the smallest offences. The remission of fines, pe- 
nalties, and forfeitures) under the revenue laws, is in- 
cluded in it, and in this shape it is frequently exer- 
cised ; but although it may relieve the party from the 
necessity bf paying money into the treasury, the pre^ 
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sident cannot^ after the money has reached the trea- 
sury^ compel the restitatioiv of it. 

The constitotion no where expressly describes any 
mode of punishment : it empowers congress in foar 
enumerated cases to provide the punishment. They 
are treason^ piracy^ offences against the law of nations^ 
and counterfeiting the securities and current coin of the 
United States. The power of congress to inflict punish- 
ment in other cases is derived from implication only, bat 
it is necessary to carry the constitution into effect, and is 
embraced in the general provision to pass all laws which 
may be necessary and proper. (76) The pardoning 
power is as extensive as the punishing power, and ap- 
plies as well to punishments imposed by virtue of laws 
under this implied authority, as to those where it is ex- 
pressed. The only exceptions are the two cases we 
have already mentioned, in one of which the power of 
pardoning is expressly withheld — and in the other it is 
incompatible with the peculiar natiure of the jurisdiction. 

In the exercise of the benign ^^ prerogative of par- 
^^ doning,^^ as it has been justly termed, the president 
stands alone. The constitution imposes no restraint 
upon him by requiring him to consult others. As the 
sense of responsibility is always strong in proportion 
as it is undivided, a ^single man will be most ready to 
attend to the force of those motives, Vhich ought to plead 
for a mitigation of the rigour of the law, and less inclin- 
ed to yield to considerations calculated to shelter pro- 
per subjects from its punishment. Oo the crther hand ; 
as men generally derive confidence from their number^ 
they might crf^ten encourage each other in acts of obda- 
racy, and be less sensible to apprehensions ctf censure 
for an injudicious or an affected clemency. (77) 

(76) 6 Whcaton, 233. (77) Fcderalbt, No. 74. 
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la addition to this objection^ there would foe a great 
incouvenietice in imposing on the president the neces* 
sity of consulting a body^ wbich^ whether already a 
permanent part of the government as the senate^ or 
specially created for the purpose^ it might be difficult 
to convene on occasions , when perhaps an immediate 
decision would be highly expedient. 
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CHAPTER XVn- 

Of Compenaaiio'M to Public (Jjfficers. 

THE principle of compensation to those who rea- 
der services to the pablic^ runs through the whole con- 
stitution. 

^^ The senators and representatives shall receive a 
^^ compensation for their services^ to be ascertained 
^^ by law^ and paid out of the treasury of the United 
^< States. 

^^ The president shall at stated times^ receive for his 
^^ services a compensation^ which shall neither be in- 
^' creased nor diminished during the period for which 
" he shall have been elected, and he shall not receive 
^^ within that period any other emolument from the Uni- 
^' ted States^ or any of them.'^ 

'' The judges shall at stated times^ receive for their 
'^ services a compensation, which shall not h^ diminish- 
'^ ed during their continuance in office.^' 

In the eariy stages of society, founded on a slender 
population, before any regular civil institutions took 
place, the tasks of government were probably perform- 
ed ytrithout stated emoluments. In time, however, it 
was perceived that the public ou^t not to have tiieir 
affairs administered without making compensation to 
those who postpone their private business for the 
general benefit. A compensation was therefore either 
exacted or voluntarily rendered. The former is always 
irregular and oppressive. We may refer as an illus- 
tration of it, to a practice which in early times prevail- 
ed in almost all the kingdoms of Europe. The mo- 
narch for the supply of his court; his officers and attend- 
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ants^ was in the habit of seizmg provisions and impres- 
sing horses and carriages^ for which an arbitrary and 
inadeqiMite compensation was sometimes made^ but 
any compensation whatever was frequently with- 
held* (78) The practice^ though constantly com- 
plained of as a heavy grievance, equally inconsistent 
withr the rights of the subject, and the real conve- 
nience of the crown, was not abolished in England 
till the restoration of Charles 11. The government of 
a country is relieved from the necessity of exactions 
thus mutually injurious, by voluntary provisions on 
the part of the general society. 

In respect to executive and judicial officers, no 
question has ever arisen : — ^it seems to be univer- 
sally agreed that compensations should be made for 
their services. The manner of making it is vari- 
ous, it is sometimes done by fixed salaries, and some- 
times, by fees and perquisites, which latter are ex- 
actly regulated as to the amount. Arguments are 
not wanting in favour of each of these plans. If a 
salary is. granted which the officer is to receive, whe- 
ther he does much or little of the business within 
his sphere, there is danger of remissness — ^but to ren- 
der him wholly dependant on the receipt of casual fees, 
would be inconsistent with the dignity that ought always 
to accompany a great executive or judicial office, and 
would tend to interrupt the dedication of his time to 
his high and important duties. In those cases, salaries 
are preft^able. A legal remedy for neglect of duty 
may certainly be found, in addition to the public repro- 
bation, which must always attend upon it. But for 
inferior officers, not under the same control of public 

(78) See Barrington on Stat. 183. 237. 289. Hume's Hist of 
Eng. vol. y. 346. 519, and in 12 Coke, 19, it is considered as a 
prerogative inseparable from the person of the king, of which even 
an act ofparliameni cannot deprive him. 
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opinion^ or at least not to the game extent^ the paj- 
meats by those whose business is transacted seems to 
form a proper fund. 

In respect to the members of the legislature^ oar 
practice corresponds with that of some, though not 
all the nations of Europe. In one, to which we are 
i^t more frequently to look than any other, the an- 
cient usage has melted away, and the members of 
parliament now receive no compensation for their 
attendance. The consequence is, thatonly men of for- 
tune can take seats in the house of commons. This 
is inconsistent with the equality that ought to be found 
in a republic. Men of virtue and talent, though depres- 
sed by poverty, ought to have the avenues to public 
trust as open to them as to the most wealthy. We 
will venture to add that the compensation ought to be 
liberal: a generous people, if it is faithfully served, 
will never complain. But the compensation ought to 
bear as exact a proportion as possible to the time em- 
ployed. An act of congress was passed a few ago (79) 
in which a gross sum was allotted for an entire sessicm. 
The dissatisfaction it occasioned produced an early 
repeal. ^ 

The compensation of the president is not tp be in- 
creased or diminished while he is in olBce^ the legis- 
lature shall neith^ bribe nor terrify him in this mode. 
The compensations of judges shall not be diminished, 
but there is no restraint on their being increased, be- 
cause their offices being in legal contemplation equiva- 
lent to offices for life ; since the law benignly calculates 
that a judge will always behave well ;^ the value of 
money may depreciate, and the isalary become inade- 
quate to the support intended to be allowed* 

It may be obser\'ed, that the president and judicial 

{79) March 19, 1816. 
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^ I officers are to receive their qompensations at stated pe- 
3 riodsy the inteotiob of which is that services shall not 
be paid for before they are performed ; but no soch re- 
fitrictiod is imposed on the members of the legislature^ 
- because it is presumed that they will not violate a prin- 
^ ciple so just^ and also, because from the uncertain du^^ 
ration of their sessions, no stated period can be fixed. 
The military power is also in this respect to be dis- 
2 tinguished from other executive offices ; liable to be em- 
ployed in various places where it may be difficult or 
impossible to be regularly supplied with the means of 
discharging their pay, it would be impolitic to entitle 
them to demand it at certain periods. Their compen- 
sations cannot be diminished during the time for which 
I they are engaged, because it would be a breach of the 
contract; they may be increased, because the public safe- 
ty would not be endangered by it. Fortuitous additions, 
tending to stimulate their exertions are allowed : an ar- 
my is entitled to share in some parts of what is taken 
from the enemy, which, according to the laws of war, 
become the property of the captors. A rule, however^ 
which in modem practice is rather specious than pro- 
fitable, for it is rarely enforced ; but to the navy, the 
same principle is often productive of great emolument ; 
a discrimination having been long established between 
maritimo captures and those on shore, on a foundation 
not perceptibly just. The property of peaceable and 
private individqals on the land is seldom considered^ 
in modern times, as a just, subject of confiscation, al- 
Aoogh the owners ^re inhabitants of a hostile country^^ 
but at sea, the nierchant vessel, unarmed and unoffend- 
ing, is the lawful prey of the commissioned cruizer, 
and is condemned to his use^ on being captured and 
brought into the ports c^ his country. The amount of 
these additional compensations is from time to time re- 
gulated by congress. 
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The appropriatioii for the support of the army and 
navy can be made only by congress^ and in respect to the 
army, as has been already observed, for no longer time 
than two years. This may at first view appear incon- 
sistent with the practice of enlisting soldiers for a 
longer time^ but when we take a view of the whole 
political system and recollect that this limitation has 
been adopted as a/suitable check upon the possible ill 
. use of a regular army, we must allow a predominant 
operation to the greater principle. The military con- 
tracts must be constraed, in all cases, as subject to the 
constitutional restriction, which must be considered as 
a proviso introduced into every law that authorizes the 
president to raise an army. • 

To disband an ai*my entirely must be a legislative 
act. To dismiss any or all of the officers is, by the 
tenure of their commissions, within the power of the 
president. It is the practice in many countries when 
an army is reduced, to allow to the officers whose ac- 
tive services are no longer required, half the amount 
of their pay during life. Such compensations with us 
depend on the judgment of congress, and from that 
quarter also must proceed those charitable provisions 
which seem fairly due to the disabled and infirm sol- 
dier who has faithfully served his country. ^ 

A recent instance has proved that the charge of in- 
gratitude cannot always be justly preferred against a 
republic. ) 

Invited to revisit a country, to which in early life he 
had rendered splendid and successful service; the 
heroism of General La Fayette has been rewarded, not 
merely by unbounded effusions of the public mind, 
but with a pecuniary compensation equally honour- 
able to the donors as to the receiver. 
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CHAPTER XVIII. 

Of Incompatible Offices. 

TtVO offices may be so incompatible in their nature^ 
that the same person sball not be admitted to hold them 
both. The constitution in this respect is hot altogether 
silent^ and we shall endeavour to show the justness of 
the principles on which it proceeds. It is a rule of ge- 
neral law^ that an officer who accepts another appoint- 
ment inconsistent with' the first^ is held to have thereby 
resigned the first. (80) If the marshal of one of the 
districts were to be appointed judge of that district^ it 
would virtually vacate the office of mari^bal. If a mem- 
ber of the house of representatives accepted an appoint- 
ment as senator^ he would cease to be a member of 
the house of representatives. But a man may hold two 
or more offices^ if they are not incompatible in their na- 
ture^ (81) and therefore there would seem no reason^ 
other than general policy^ for excluding some of the 
executive officers^ below the president^ from seats in 
either house^ br to prevent an individual from holding 
at the same time the office of secretary of state and 
of the treasury^ or any similar offices. But although 
no reasons^ merely of a legal nature^ might be oppos- 
ed to it^ the impolicy of admitting such officers to com- 
pose a part of the legislature is exceedingly plain. 
We must once more recur to Engltnd^ and examine 

(80) 2 Rollers Reports, 452. Brooke's ab. Commissions, 25. $ 
Burr, 616. 2 Durn. and East. 85. 

(81) 4 Serg. & Rawle^ 975. 
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the effects of tbeir practice in this respect. . The great 
oflBcers of the crown^ nnless they are members of the 
other house^ are eligible as members of the house of 
commons. The whole administration partakes in one 
or the other of the ^ooses^ of the legislative power. 
There is do doubt that some benefit is derived from it^ 
in the facility of obtaining information^ in regard to 
public measures^ and the inquiries of other members oa 
such subjects^ are usually answered with great cour- 
tesy; but this small advantage is counterbalanced by 
the influence they possess there^ and by the total sub- 
version of one of the chief pillars^ on which the impor- 
tance and value of the liouse of commons have always 
been asserted to rest, r 

Every panegyrist of the British constitution delights 
to draw a perspective view of the house of commons 
as keeper of the purse of the nation ; regulating its ex- 
penses and withholding supplies from the crown^ ex- 
cept on such terms as the gobd of the people may re- 
quire. But nothing is at present more remote from the 
fact. The whole scheme of taxation ; the amount to 
be raised ; the subjects to be taxed^ and the objects to 
which the product is to be applied^ are laid before them 
by the ministers of the crown; not indeed in that capa- 
city^ but in the professed quality of members of the 
house, and perhaps since the restoration of Charles II. 
certainly not for many years back, the other members of 
the house have never proposed other plans of finance, 
or undertaken to act on the old principle of representa- 
tives of the people, further than to object to and vote 
against the mini^erial propositions. Thus the house 
of commons is rendered part of the machinery of the 
executive government, and whenever a minister be- 
comes so unpopular as to lose his ascendency in the 
house^ either it must be dissolved, and the chance of 



one more pUant be taken by anotiieT election^ or the 
minister resigns and the crown employs new and more 
judiciotts or more dexterous servants. Great jealousy 
of the interference of the house of lords with motley bills 
is retained^ in wijdch the ministerial part of the house of 
commons prudently unite ; bat no'jealousy of the power 
of the ministry in their own house is collectively mani* 
fested. In shorty the actual gov^mmetit of that country^ 
as now administered^ is purely the goTernment of the 
crown^ and the supposed representatives of the people^ 
the house of commons^ are merely what the first lord 
of the treasury, the chancellor of the exchequer^ and 
similar great oAcer^ are avowedly ; that is, the minis- 
ters of Uie executive government. It is true, that to 
keep up the appearance of its ancient character and in- 
dependence, certain inferior officers of the excise and 
customs, &c those who hold any office created since 
the year 1709^ and persons holding pensions at the 
pleasure of the crown, or for a term of years, are osten- 
tatiously excluded from seats in the house of commons; 
a sort of political flattery which can deceive only su- 
perficial observers f but the ^eat managers of the 
whole machine remain in the heart of it, and direct 
all its internal springs and movements. 

How is this open and undisguised process accom- 
plished? 

The answer is — ^by the almost entire destruction of 
their ancient principle of representation. 

In very few parts of the kingdom is a seat obtained 
through the unbiassed and independent votes of the 
people. Boroughs, once populous and free, have be- 
come the actual property in point of suffrage of the 
crown, or of aristocratic families, and now are in fact, 
mere subjects of sale or barter. The minister care- 
fully avoiding to present himself as a candidate in 
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tbose few places which lure still actiiftted by the spirii 
of free suffrage^ unless (as sometimes happens^) the pre* 
valent pioUtical opinions in such places should cc^Bcide 
with the party to which h^ beloilgs^ procures a return 
in bis favour without difficulty^ and on the votes of 
some nomioal electors^ takes a place in the house^ equal 
in legislative attributes to that conferred by the choice of 
thousands. All attempts at reformation in this respect 
are uniformly resisted by the ministers of the crown. 

From such perversions of sound and regular princi- 
pies, our constitution effectually secures us« While 
decennial enumeration and apportionment v continue^ 
that is, while our cpnstitutipn lasts, no executive offi- 
cer can insidiously creep into the number of our legisla* 
tive representatives. The open and unfettered choice of 
the people only can place him there* 

But would such a choice be consistent with sound 
policy and the spirit of tbe constitution? 

The advantages derived to the people seem to be 
few — the objections many. The measures of the exe- 
cutive government, so far as they, fall within the imme- 
diate department of a particular officer, might be more 
directly and fully explained, but we notice here 
also a striking difference between the two govem- 
mentSi In Bngland, the measures of government are 
practically considered the measures of the ministers-^ 
it is not even allowed to introduce the king's name 
into a debate. (83) But the executive acts of the pre- 

{S9) ^^It is a constant rule," says Delolme, " never to meation 
'^ him when they mean to blame the administration." And we may 
observe on all occasions when a majority adverse to the political 
measures of the day, happens ^o prevail in the house of commons, 
that the language of resolutions and addresses is scrupulously 
pointed against the ministers who have advised the crown to adopt 
them— not against the monarch faimselC 
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siden^ except in the two instances where the senate 
participates; are unshared with others^ and the high- 
est officer UDder 4iiin can constitationally; no more 
explain or account for them thaa any other indivi- 
dual. Besides; such modes of communication ought 
not to be encouraged; were they in use. The re- 
gular channels of communication from the president 
are pointed out in the consjtitutiou; and if further infor- 
mation is desired; it is sought for in an open and pub- 
lic application; leaving it to the president to withhold 
what he may deem it injurious jto disclose; and pro- 
tecting him from the misapprehensions of others; by 
the necessity of reducing his communications to writing. 
Such a mode of obtaining information is infinitely supe*^ 
rior to the sudden and sometimes unguardeji answers 
returned to the verbal interrpgations of the members of 
the house of commons. 

But; among many otjier objections tov the introduc- 
tion pf any of the great public officers into either house 
of congress; we must keep in view a great principle of 
all republican governments; that public offices are 
intended to be for the public service; and not for the 
benefit and emolument of the individuals who fill them. 
No more offices are created than the public needs re- 
quire. If the duties are too few to occupy the time of 
the individual; the office is incorporated with anoth^; 
unless tl^e united weight of both should be too great. 
On the other hand; if the quantity of public business 
should so increase as to render it necessary to increase 
the number of persons who are to transact it; new offices 
are created. The whole system has a view only to 
the public benefit. We do not continue an office when 
its duties have expired. As Burke has justly observ- 
ed; ^^ when the reason of old establishments is gpnc; it 
^^is absurd to preserve nothing but the burthen of 
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^' them. This k superstitioasly to embalm a carcase 
'' not woriJi the gems th^t are ased to preserve it*" (83) 

The pablic ofilcer is therefore considered with us as 
having actual living duties which he is bouad to per- 
form^ and as having no more time than is necessary to 
perform them^ and tlie constitution expressly excludes 
him from a seat. But a further caution is introduced 
into it. A member of either house may be appointed 
to an office existing previously to his beiag'^lected ; if 
the emoluments of it have not been increased during 
the time for which he was elected. But if a new office 
has been created^ or the emoluments of an old one in* 
- creased during that time, the promise or the chance of 
receiving an appointment to it may have an.undue influ- 
ence on his mind. ^ Buch an appointment is therefore for- 
bidden by the constitution during the time fpr which he 
was elected^ and it is only to be regretted that it was 
not forbidden altogethejr. A dishonourable traffic in 
votes^ if it should ever become a characteristic of our 
country^ would be more completely prevented^ if to 
an office so created^ or rendered more profitable, no 
one who had had an agency in either respect^ could 
ever be appointed* 

The constitution contains ao provision adverting to 
the exercise of offices under the United States and 4sepa- 
rate states at the same time, by the same persons. In 
some of the states it has been thought expedient to 
provide against it. 

The states appear to have acted under the ap^ehen- 
sion of a possible collision between the two govern- 
ments^ and a jealousy lest the admission of the officers 
of the United States into places of trust and power in a 
state, might lead to a preference in the minds of those 

(83) See his admirable speech on Economical Reform in irso. 
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who hold offices under both to the prejadice of the 
state governments, (84*) A counter apprehension did 
not exist in the people in^ forming the constitution 
of the United States^ although it has been the opinion 
of s<^me enlightened men that there was more proba- 
bility that if the balance ever should be disturbed^ it 
would be by the preponderancy of the state govern- 
ments. It has been observed^ that the state govern- 
ments are constituent and essential parts of the United 
States government^ while the latter is in nowise es- 
sential to the organization or operations of the former. 
Without the intervenUon of the state legislatures the 
president of the United States cannot be elected. The 
senate is elected immediately by the state legisla- 
tures. Even the house of representatives, though 
drawn immediately from the people, will be chosen 
very much under the infllience of those whose own in- 
iuence over the people obtains for themselves an elec- 
tion into t4ie state legislatures. On the other hand^ 
the component parts of the state governments will in 
no instance be indebted for their appointments to the 
direct agency of the general government. 

The powers of the general government are few and 
defined, those which remain to the state government 
numerous and indefinite. 

The first and most natural attachment of the people 
will therefore be to their state governments, but in the 
general government they will see not a rival or an 
enemy to^the state government, but the ultimate autho- 
rity and common power within its specified objects, 
which they have themselves concurred to create, and 
therefore, as it will be their interest, it finally will be 

(84) Per Shippen, C. J. 3 Yeates's Reports, 315. 
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their endeavour to support and restrain both within 
their just constitutional bounds. (85) 

It will not be foreign to this head to notice the oaths 
Qf office required by the constitution. 

The president alone is required by it to take an oath^ 
(or affirmation^ that he will faithfully execute the du- 
ties of his office— but the senators^ representatives^ the 
members of the several state legislatures^ and all exe- 
cutive and judicial officers^ both of the United States 
and of the several states^ shall be bound by oath or 
affirmation ^^ to support this constitution.^' 

Although a promissory oath is not in point of law^ 
ranked so high as a judicial oath; that is^ it does not 
fall within the general provisions of the law in respect 
to perjury 5 yet it greatly increases the moral obliga- 
tion of the party, and ought to make a deep impression 
on him. Every state officer, and every officer of the 
United States, on being elected or appointed, binds 
himself thereby, not only to abstain from all opposi- 
tion to the constitution, but to give it his firm and ac- 
tive assistance. 

It has been asked, why it was thought neceslsary 
that the state magistracy should be bound to sup- 
port the constitution of the United States, and un- 
necessary to impose an oath on the officers of the 
United States in favour of the state constitutions. Tlie 
reason assigned, (as one of many,) by the authors of 
the Federalist, is, that the members of the general go- 
vernment will have no agency in carrying the state go- 
vernments into effect, but the members and officers of 
the state governments will have an essential agency in 
giving effect to the general government. (86) 

(85) See the 45th and 46th numbers of the Federalist, in which 
this subject is fully discussed. 

(86) FederaUst, No. 44. 
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• The answer is a solid one. An official oath ought to 
be confined to the duties of the office. . It is not so broad 
and comprehensive as a general oath of allegiance and 
fidelity^ which embraces all the duties of a citizen or 
subject. An officer^ appointed under the authority 
of the United Stptos^ is tq perform only those duties 
which emanate from* it ; his obligation is^ limited by 
that anthority^ which^ as repeatedly heretofpre ob- 
^erved^ is not contrqlled, by the constitutions of the se- 
veral states. An officer appointed nnder the authority 
of a state^ is bound to support its constitution^ but so 
far as the constitution of the United States in any re- 
spect supersedes it^ another rule of obligation arises^ 
which he is equally bound to comply with ; and^ as it 
is essential to the true interests of the states^ that the 
powers granted to the general government should be 
effectuated^ all their officers^ legislative^ executive^ and 
jqdicial^ shonld expressly undertake to do so. 

The remarkfli on this subject may be concluded by 
drawing the attention of the reader to the liberal alt^na- 
tive of an oath or affirmation. No religious test^ it is 
declared in the same sentence^ shall ever be required 
as a qualification to any office or public trust under the 
United States. Not only a ^umf^rous and respecta- 
ble sect^ bnt^ many other persons, not of the people 
called Q,uakers^ feel an invincible repugnance to taking 
an oath in any form. If the term affirmation had 
been omitted^ all such persons would have been ex- 
cluded from public trusts on account of religious opi- 
nion. The abstract dc^dlaratioq of perfect equality in 
matters of religion is thus realized. 
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XIX. 



{Jjfsome arimus parts t^the Preiidenfs duties. - 

V 

ON a full view of the powers and duties of the pre- 
sident^ tjbe reader will probably perceive thalj they are 
of more importance in respect to foreign relations than 
the internal administration of government. 

At home^ his patli though dignified^ is narrow. In 
the tranquillity which we have hitherto in time of 
peace enjoyed^ little more has been requisite^ in either 
his legislative or executive functions than regularly to 
pursue the plain mandates of laws^ and thexertaio text 
of the constitution. 

In his legislative capacity ; the power of ^objecting to 
acts of congress^ has been fairly exerdsed^ and respect- 
fully submitted to. In the executive department Jhe 
has had indeed two insurrections to cope with^ one of 
which was inconsiderable^ and the other^ though more 
extensive^ disappeared before the ^mere display of the 
force collected to subdue it The transaction itmlt 
afforded a valuable proof of the patriotism of the peo- 
ple^ and tbeir attachment to the constitution. The 
regular militia of three adjoining ^ates^ New Jersey, 
Maryland, and Virginia^ cheerfully co-operated wiUi 
that of Pennsylvania, in whidi the opposition existed, 
and the governor of Pennsylvania as a military oftoer, 
obeyed the ofderjs oi the governor of Virginia^ on 
whom the presideqt conferred the chief command. A 
great proportion of this force consisted of volunteers ; 
numbers of whom were men of considerable property, 
and civil eminence, and the governors of the states we 



bare mentioned^ except tiiat of Marylfind^ who was 
prevented by particular circutufitances^ voluntarily took 
the fteld. 

If the pages of our history are soiled in any degree 
l>y transient resistance to the laws of the Union; the 
disgrace is redeemed by the proof of that wisdom^ by 
which ihe general constitution now appeared to have 
been framed^ and that determination to support it; by 
which the majority were actuated. And should in* 
stances oi insurrection a^n occur/ either against the 
laws of the Union; or the government of any piurticukr 
state; it cannot be doubted that the same general and 
noble animation would be again displayed in support 
of the great political ark of our safety and happiness. 

But it is in respect to external relations ; to transac- 
tions With foreign natidns; and: the events arising from 
theni; that the president has an arduous task. Here 
he must chiefly act on his own independent judgment. 
The constitution authorizes him indeed to require the 
opinions of the principal officers in the executive de- 
partments; but however useful those opinions may bc; 
tiiiey would afford no sanction for any errors he might 
commit. And although if required; they are to be 
given in writing; tbey would involve the officers in no 
responsibility. 

In respect to treaties; it is only after they have re- 
ceived the approbation of the senate; that his responsi- 
bility is diminished by being divided. But he is not 
obliged to^ submit the inchoate treaty to them. His in- 
structions to the minister who negociated it may have 
heen misnnderatood; or wilfully disregarded^; the na- 
tional interests may haVe been plainly neglected; and it 
may be altogether such a compact as he would not ratify 
if he stood alone. Under such circumstances; it would 
be a timorous policy to endeavour to fortify his own 
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disapprobation by obtaining the concnrrence of the 
idenate. And if he should continue to disapprove itj 
although it met their approbation, he would not be 
justified in giving it his further sanction. For by the 
express words of the constitution, he in concurrenon 
with the senate, and not the senate alone, is to make 
treaties. . In case of an impeachment^ it would be no 
valid defence for him to allege that he snbmitted bis 
own opinion to that of the seliate. If indeed the case 
was at first of a doubtful nature, if be conscientiously 
desired the deliberate assistance of (he senate, and if 
an honest conviction was produced in his own mind 
by the advice he received from them, his compliance 
with it would be personally honourable' to him, and 
clearly consistent with the constitution. 

The power of receiving foreign ambassadors, carries 
with it among other things, the right of judging in the 
case of a revolution in a foreign country, whether the new 
rulers ought to be recognised. The legislature indeed 
possesses a superior power, and may declare its dis- 
sent from the executive recognition or refusal, but un- 
til their sense is declared, the act of the executive is 
binding. The judicial power can take no notice of a 
new government, till one or the other of tho^e two de- 
partments has acted on it (87) Circumstances may 
render the decision of great importance to the interests 
and peace of the country. A precipitate acknowledg- 
ment of the independence of part of a foreign nation^ 
separating itself from its former head, may provoke the 
resentment of the latter: a r^usalto do so, may dis- 
gust the former, and prevent the attainment of amity 
and commerce with them if thej^ succeed. The princi- 
ples on which the separation takes place must also be 

(87) 3 Wheaton, 643. The same rule prevails in Eog^and. 
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taken ioto consideration^ and if they are conformable 
to those which led to our own independence^ and ap- 
pear likely to be preserved^ a strong impalse will arise 
in favonr of a recognition ; because it may be for our 
national interesjt^ whidi the president is bound pre- 
eminently to consult, to promote the dissemination and 
establishment, at least in our own neighbourhood, of 
those principles which form the strongest foundatipns 
of good government. But the most accurate and authen- 
tic information should be p)*ocured of the actual state 
and prospect of success of such newly erected states, 
for it would not be justifiable in the president to involve 
the country in difficulties, merely in support of an ab- 
solute principle, if there was not a reasonable pros- 
pect of perseverance and success on the part of those 
who have embarked in the enterprize. The caution of 
President Monroe in sending commissioners to South 
America for the purpose of makiug. inquiries on the 
spot, in preference to a reliance on vague rumours and 
partial representations^ was highly commendable. The 
power of congress on thi^ subject cannot be controlled ; 
they may, if they think proper, acknowledge a small 
and helpless immunity, though with a certainty of 
drawing a war upon oar country ; but greater circum- 
spection is required from the president, who, not hav- 
ing the constitutional power to declare war, ought ever 
to abstain firom a measure likely to produce it. 

Among other incidents arising from foreign relations, 
it may be noticed that congress, which cannot con veni- 
, ently be always in session, may devolve on the presi- 
dent duties that at first view, seem to belong only to 
themselves. It has been decided, that a power given 
to the president to revive an act relating to foreign in- 
tercourse, when certain measures, having a described 
effect should take place on the part of two foreign na- 
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tioBs was perfectly constitutiouaL llie law thus rien- 
dered him the responsible judge of that effect. (88) 

In case of war breaking out between two or more 
foreign nations^ in which the United States are not 
bound by treaty to bear a |>art^ it is the duty of the 
executive to take every precaution for the pres^vatioa 
of t&eir neutrality ; and it is a matter of justice^ botii to 
those nations and to our own citia^nsi to manifest such 
intention in the most public and solemn manner. . Ther 
disquietude of the belliger6nt parties is thus obviated^ 
our own citizens are warned of the course it becomes 
their duty to pursue^ and the United States avoid all re- 
sponsibility for acts committed by the citizens in con- 
travention of the principles of neutrality. It is the office 
of the legislature to declare war \ the duty <tf the execa- 
tive^ so long as it is practicable, to preserve peace. 

The proclamation issued in 179S, when the war 
broke out between England and France, was an 
example Which, in similar cases, deserves to be fol- 
lowed. ' . 

The present state, of this country in regard to the pi- 
ratical depredations committed on its commerce, pre- 
sents another striking feature of dBBcolty in regard to 
executive duty. 

The wretches who sally out from the ports of a 
Spanish island, seize the defenceless merchant vessel, 
and after removing or destroying the cargo, glut their 
<;melty by the most barbarous destruction of, human 
life, can be effectually suppressed by no exertion, how- 
ever vigorous, of the marine force under the command 
of the president. It can only be effected by pursuing 
them on shore, by assuming, in some degree, tjie tem- 
porary command of a country, in which the local go- 

(88) r Cranch, S82. . 
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yernment is either too fi^eble or too corrupt to punish 
them* However strongly the voice of humanity and 
the interests of the country might urge the president 
to take such energetic butjustifiable measures^ it would 
involve him in great responsibility to do so — and yet 
it would be difficult for him wholly to restrain the zeal 
and indignation of the officers employed on the distant 
s^rvice^ or oq the other hiUid^ by Jbiis own mere autho- 
rity ^ to punish for an act committed from the best mo- 

* 

tives.^ But if provided by congress with sufficient au- 
thority, these difficulties would be removed. 

But nptwjithstanding all efforts to the contrary^ We 
may be involved in war^ by misconstructions of his 
acts^ however justtly intended and carefully regulated. 

In such a case^ whether immediate invasion ensues^ 
or strong defensive measures become ne^essary^ it is 
still the president who is to act on his own judgment, 
till congress can be convened. In every aspect direct-' 
ly or indirectly connected with foreign nations, his 
duties are thus serious, and, his responsibility great. 

It was happy for this nation that at the time of adopt- 
ing the constitution, an individual was selected to pre- 
side, whose judgment never failed, and whose firmness 
never forsook him : whose conduct proved that the ex- 
cellend^ of the constitution <;onsisted not merely in 
theory and contemplation, but^ould be realized in prac- 
tice, that within its proper sphere no right was un- 
protected, and no evil unredressed^ It ought to satisfy 
the people if the principles of George Washington's 
administration are faithfully followed by all his suc- 
cessors. ^ 
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CHAPTER XX. 

CJf the Judicial Power. 

j^ ■ 

NO form of government is complete unless it be ac- 
companied with a judicial power. 

To make laws and to execute them are the two great 
operations of government^ but they cannot be fully and 
correctly executed unless there is somewhere resident a 
power to expound and apply them. This power is auxi- 
liary to the executive authority^ and in some degree par- 
takes of its nature. But it is also required at times to 
control the executive^ and what it decides to be unlawful 
the executive cannot perform. It may also in some de- 
gree be said to participate in the legislative power. 
Its construction of the acts of the legislature is re- 
ceived as binding and conclusive/ althong^i it does 
not prevent the legislature from repairing its own 
defects^ or clearing up its own ambiguities by sub- 
sequent laws^ operating on subsequent cases; A high 
function also appertains to the judiciary in the ex- 
clusive right to expound the constitution^ and thereby 
to test the validity of all the acts of the legislature. 

To the people at large, therefore, this institution is 
peculiarly valuable and ought to be eminently cherished 
by them. On its firm and independent structure they 
repose with safety, while they perceive in it a power 
which is only set in motion when applied to, but which 
when thus brought into action, proceeds with compe- 
tent power when required, to correct the error or sub- 
due the oppression of both or either of the two other 
branches. A constitution in which there was an omis- 
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sion to provide an adequate jadiciary could not be suc- 
sessMly carried into effect^ and if instead of being 
separate and independent; this power were either 
blended with the other two, or those who administer it, 
were dependent on the will and pleasure of others, its 
lustre would be tarnished and its utility destroyed. 

The constitution' of the United States, therefore re- 
quired a judicial power, not as an adjupct, but as a ne- 
cessary component part. The extraordinary complica« 
tions, of the authority Qf the United States with that of 
the several states, whicli seem at first view to throw so 
many difficulties in the way, fully, prove its necessity. 
The state tribunals are no part of the government of 
the United States. To render the government of the 
United States dependent on them, would be a sole- 
cism almost as great as to leave out an executive 
power entirely, and to call on the states alone to en*- 
force the laws of the Union. But it is not inconsist- 
ent with this principle that the United States may, 
whenever it is found expedient^ elect to make use of a 
state tribunal to the same extent as any fdreign power 
may, if it thinks proper to institute suits in the courts 
of other countries, which is in civil cases only. 

The judicial power must be general or limited, ac- 
cording to ihe jscope and objects of the government. 
In a word, it must be fully and exactly commensurate 
with that of the legislature. It cannot by any terms of 
language be made to exceed the legislative power, for 
such excess would be inconsistent with its nature. If 
by express words it should, on the other hand, be re- 
strained so as to embrace only a part of the subjects of 
legislation, it would impair the integrity of the whole 
system* The protection which it was intended to af- 
ford, in regard to the other branches of government^ 
would be confined to parts of their conduct, ^d the effi- 

25 
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ciency^ in like' manner confined tb parts instead of em- 
bracing the yvhole^ would produce tbe incongruous mix- 
ture of a theoretic general^ower with partial debility 
and impotence. If general terms are used in' describing 
it^ there is no difficulty in defining its proper extent. 

In the constitution of the United States we perceive^ 
not tbe express creation of a judicial power> but the 
recognition of it as a necessaiy part of tbe government^ 
in which light it was justly considered and bas been 
' universally accepted. Its power extends to tbe great 
selected ol^'ects already noticed^ and it is tbe duty of 
tbose who have to administer it to ckrry it to that full* 
extent^ but never to exceed it. Experience bas already 
shown that from a wise and temperate administration^ 
the apprehension of inconvenience from serious collisions 
between tbe state judicatures and those of tbe United 
States was unfounded. It must be confessed that tbe 
merits of our constitution have received ample support 
from the prudence apd judgment with which it has 
been administered^ and in no part of its administration 
bas a sounder discretion be^ exhibited than in the judi- 
catory. If any objection could be sustained to tbe proce- 
dures of tbe judges of tbe supreme and circuit courts^ it 
would be that of excessive caution, arising from a sys- 
tematic anxiety not to exceed tbeir jurisdiction. And it is 
a strong argument in favour of an elective government, 
that tbose men in whom the power of appointment is 
vested by the choice of tbe people, have exercised it 
with so much caution, judgment, and success. But it is 
said that there is generally a propensity in public func- 
tionaries to extend tbeir power beybnd its proper 
limits, and this may alt some future time be tbe case 
with tbe courts of tbe United States. Tbe instances 
may be tbose in which the case is plain, And the en- 
croachment upon state authority too obvious to be de- 
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Bied J as if a court of the United States should enter- 
tain a civil plea between two citizens of the same state 
in a case not authorized by the constitution^ or crimi- 
nal proceedings on account of an offence merely against 
a state. In such an extreme^ and therefore improbable 
case^ as there would be no colour of jurisdiction^ the 
whole proceedings would be void. If^ however^ under 
the existing circumstanccis, it were doubtful and ambi- 
guous^ or if it were bjended with matters in which they 
bad jurisdiction^ the rule commonly adopted among 
different courts^ sitting precisely under the same autho- 
rity^ would probably be resorted to — and that court 
which first obtained possession of the cause would be 
exclusively entitled to proceed. 

Where the jurisdiction of the United States court 
and of a state Court is concurrent^ the sentence of either^ 
whether of conviction or acquittal^ may be pleaded in 
bar to a proseoutioja in the other^ with the same effect 
as a judgment of a state court in a civil case may be 
pleaded in bar to an ac^tion for the same cause in a cir- 
cuit court. (89) 

A jurisdiction exclusive of the state courts is not ex- 
pressly given by the constitution to any of the courts 
of the United States, but it is in several instances 
clearly implied.. Cases of admiralty and maritime ju- 
risdiction^ and controversies between two or more states^ 
mast^ by necessary construction^ exclusively appertain 
to the courts of the United States ; the first^ because the 
whole system of maritime affairs with its connections 
and dependencies is withdrawn from the several states 
by their own consent^ and vested in the general govern- 
ment ; the second^ because there can exist no other than 

(89) Houston v. Moore. 5 Wheaton, 31. See also Osbome v* 
Bank of the United States, 9 Wheaton, 733. 
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the commoB tribunal^ the Supreme Court of the United 
States, to entertain such suits. Indeed the jurisdiction 
itself is created by the constitution, and vested in the 
Supreme Court of the United States klone, thusj*ender- 
ing tlie dignity of the tribunal correspondent to the dig- 
nity of the parties. 

Cases affecting ambassadors, other public ministers^ 
and consuls, are also enumerated as falling within the 
jurisdiction of the courts of the United States : reasons 
have been given for not considering this jurisdiction as 
entirely exclusive. It is true that an act of congress 
has declared that the jurisdiction is exclusive, and the 
practice is underetood to have been in conformity to it^ 
bnt the main question has never been brought to a judi- 
cial test. The same sentence extends the judicial 
power to all cases in law and equity arising under the 
constitution, the laws of the United States, and treaties 
made, or which shall be made under their authority; 
to controversies to which the United States shall be a 
party ; to controversies between a state and citizens of 
another state ; between citizens of diflbrent states ; be- 
tween citizens of the same state claiming lands under 
grants of different states, and between a state or the 
citizens thereof and foreign states, citizens or sub- 
jectsi* In some of these cases it may be^ doubted 
whether it was intended, and whether it would be bene- 
ficial to the United States, that the jurisdiction should 
be exclusive; it may conduce to its best interests 
at times to have recourse, not to the legislative or 
executive powers of a state, of which it should ever 
be independent, but to a state judicature, which if 
rightly constituted) can be influenced by no local par- 
tialities or political jealousies, and which can no more 
withhold justice from the United States than from the 
meanest individual. 
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Circumstances may render it expedient for the United 
States to institute civil suits for the recovery of debts^ 
or damages for the breach of contracts due to them- 
selves in the state courts. There is nothing in the co#- 
stitution to restrain them from so doings noi" to justify 
a refusal on the part of the state court to fake cogni- 
ssance of them. Such suifs^ indeed^ are oceasionally 
brought^ and' the United States, received as a, plaintiff 
in the ordinary form, pursues them in the ordinary 
course to judgment and exe^cution. But although the 
word party indicates a defendent as weir as a plaintiff^ 
it is not to be understood that suits can be brought 
in any court against the United States. Supreme head 
of the Union ; centre of the general power ; it cannot be 
amenable to a judicial tribunal^ unless by its own ex- 
press consent^ and the power to give this consent must 
appear in the constitution itself to have been granted 
by the people. An ultimate and complete sovereignty 
for the practical purposes of a government^ extending 
over klly protecting all^ and binding all^ is vested in 
them, by the confidence of the people, for the highest , 
and most salutary purposes. 

In 9ome conttitutipns a power is given to the legis- 
lature to direct modes by which suits may be brought 
against the commonwealth. No power is given to con- 
gress to authorize suits against the United States in 
any case. ' 

A citizen of one state is not precluded from suing a 
dtizen of another state ih the courts of the latter, nor 
a foreigner from a suit in the state court against a citi- 
zen of the United States, nor is there any thing to 
prevent one alien from suing another in a state court, 
or a citizeh of one state from suing the citizen of an- 
other in the courts of a third state. A state may main- 
tain a suit against an individual in its own courts or in 
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those of another state. If two citizens of the same state 
claim land under grants of diflferent states^ the state 
courts are not precluded from jurisdiction in the first 
iwtance ; nor are they precluded from holding cogmz- 
ance of a right claimed under a treaty or statute of the 
United States^ or an authority exercised under the 
United States^ or a suit in which is drawn in question 
the construction of any clause of the constitution. la 
all these cases a concurrent jurisdictbn exists so far as 
relates to the language of the constitution itself/ 

The constitution containing a gr^nt of powers in 
many instances similar to those already existing in the 
state governments^ and some of these being of vital 
importance to ^tate authority and state le^slatures^ 
a mere grant of such powers in affirmative terms to 
congress^ does not .*per se transfer an exclusive sove- 
T^ffsiy on such subjects to the lattfjr. 

On the contrary, the powers so granted would not 
be exclusive of similar powers existing in the states^ 
unless the constitution had expressly given an exclu- 
sive power to congress, or the exercise of a like power 
were prohibited' to the states, or there was a direct 
repugnancy or incompatibility in the ej^ercise of it by 
the states. . 

In all other cases not falliog within these classes the 
states retain concurrent authority. 

There is this reserve, however, that in cases of con* 
current authority where the laws of the states and of 
the United States are in direct and manifest collision 
on the same subject, those of the United States be- 
ing the supreme law of the land are of paramount 
authority, and the state laws so far, and so far only, as 
such incompatibility exists must necessarily yield. (90) 

(90) Houstsn i;. Moore, 5 Wheat. 48. Per Story, J. 
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The correct general position seems to be^ that in civil 
cases in some instances the judicial power is unavoida- 
bly exclusive of state authority^ and in many others it 
may be rendered so at the election of congress. (91) . 

In regard to crimiital cases^ there is more difficulty. 
.The same act may amount to an oSfence both against 
the state and the United States, Resistance to the laws 
of the United States, may be accompanied with per- 
sonal injuries to the officers. Bobbing the mail, which 
by act of April 13th, 1810/ is jnade Itiighly penal, and 
in case of a second offence, punishable with deaths 
might be cognizable as highway robbery under Uie 
state laws* Would the offender be amenable to both 
jarisdictions, or to only one, and which of Uiem? One 
established rule may be resorted to as partly affording 
an answer. The greater crime includes and absorbs 
the less. (93) But this rule does not afford a complete 
solution of the difficulty. A prosecution may be com- 
menced in the state court, before one \& instituted in the 
United States court. If, for instance, the officer who was 
beaten, commenced and persisted in a prosecution for the 
battery, it would seem that the offender could not be ac- 
quitted because it appeared in evidence that his general 
object Was to i*esist the laws of the United States. If he 
were prosecuted at the same time for robtnng the carrier 
of the inail, and for 21 common highway robbery, both of 



, (91) 1 Wheaton, 357. But the author presumes to dissent from 
the opinion that it is competent f6r congress in dl other cases to 
render it exclusive. Surely congre^ cannot exclude n state from 
holding plea of a suit by a citizen of another state against the citt* 
zen of a state in which the suit was brought, nor bj or against an 
alien. Maqj other cases might be put in which the state courts 
could not be deprived of jurisdiction by any act of congress. 

(92) Opinion of Judge Chase, in Hall's Journal of Jurispru- 
dence, 162. 
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Ii^hich are off«nc€S of the same grade^ and the latter, ac- 
cording to the laws of the state in which it was commit' 
ted, might be as severely punished as the former ; neither 
court would be bound to give way to the other, at least 
by the application of the rale before mentioned. A per- 
son convicted or acquitted in a court of competent juris- 
diction, may plead such judgment in bar of a second 
indictment for the same offence/ but he cannot plead an 
acquittal or a conviption of an inferior offence, in bar 
of an indictment for a higher offence, although each was 
part of ihe same act. (9B) Where, however, the offences 
differ only in name, the acquittal may be pleaded, as a 
man indicted of murder and acquitted^ is n6t liable on an 
iodictmentof petit treason for the saine act, becaui^e both 
diPences are in substance the 6ame, (94ybut when they 
are substantially different,N though of equal degree, the 
acquittal in one, does not constitute a htix to an indict- 
ment for the othefr. It remains then to discover some 
other rule or principle to relieve us from ihis embar- 
rassnient. It has been laid down that the state courts 
retain their jurisdiction in all cases, which in their na- 
ture existed before th6 adoption of the constitution, un- 
less expressly excluded, or unless the exercise of it 
would be utterly incompatible with the authority grant* 
ed to the Union. (90) In the case of offences which 
only arise by reason of the Union, as, for instance^ 
treason against the United States, the state courts would 
have no jurisdiction. If in the state courts an indict- 
ment were preferred for murder or other capital crime^ 
committed in the perpetration of treason, it must give 
way to the jurisdiction of the United States <;ourt, as 
well in respect to the superiority of jurisdiction^ and 

(93) Hawkins, b. 2. c. 39. § 5. (94) Ibid. 

(95) Federalist, Na. 82. 4 Dallas, Appendix, xxx. 



Chap. XX.] 4^7 

the greater extent of public concernment as the inferior 
nature of the crime* But if the act committed^ amounting 
at thQ same time to offences against both bodies^ were 
still in regard to each of them of the same degree^ there 
seems no reasons jn^hy each should not sustain its juris- 
diction. It would not contravene the maxim that no 
one shall be twice punished for the same offence^ for 
the offences are dijEFerjeni in the eye of the law, although 
the result of the same act on. the {lart of the pulprit* 
We must, indeed, avoid too broad a construction of 
this maxim, for a, double punishment for the same act 
is not wholly unknowDi to the law, if the forms of pro- 
ceediog /ind the objects are different, thus, he who has 
committed an assault, battery, wounding, or maihem, 
on the person of another, is liable both to an indict- 
ment and to a civil action for damages. The satisfac- 
tion received by the public does not prevent the injur- 
ed party from obtaining his peculiar redress. If the 
infliction of punishment by the state could impede the 
prosecution of the tTnited States in such i^ case, a pardon 
granted by the .state would have the same effect, yet it 
would be absurd to suppose that a p^don granted by the 
state for murdto committed in the perpetration of treason, 
could bar the prosecution of the United States for such 
treason. On the whole, this difficult question may be 
fairly resolved on the principle, that immunity for one 
crime cannot be obtained by proving that in doing the 
act he committed another ; and further, that each com- 
munity is entitled, and its public officers are required to 
prosecute offences committed agi^inst it. (96) 

(96) See the discrepant opinions of the judges of the Supreme 
Court of the United States in Houston v. Moore. The author 
of course adojpts, and takes the liberty to say that in his own judg- 
ment he prefers, those of the majority. 

586 
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CHAPTER XXI. 

. (Jf ImpeachmenU. , 

tVE are next to Miwder what ctmtU or jodidal 
iribanals are. created by the coostitatioa itself^ and 
what have beea creid;ed va^et the power to that effect 
gtTen to coDgredfi. 

The language of the text ui> that the jodictal poWer of 
the United States shall be vested in one rapreme coart^ 
and in s|ich inferior oonrtcr as coiigress may from time 
to time ordain and. establish. 

Bat no mention is made in any part of this article, 
otherwise than by way of exception as to the mode of 
trial, of a very high tribunal, which seems rather to 
have been supposed to low from the formation of the 
constitution than to be expressly created by it 

The first raenHon of it is contained^ in the following 
words :-—<< The boose of representatives shall have the 
<^ sole power of impeachment,^' 

In the third section it is said, that the senate ^^ shall 
<^ have the sole, power to try all impeachments* When 
^ sitting for that purpose, they shall be on oath or affir- 
^< mation. When the president of the, United States is 
^< tried, the chief justice shall preside, and no person 
<^ shall be convicted without the concurrence of two- 
^^ thirds of the members present/' 

Impeachments are thus introdticed as a, known deft- 
idte term, and we must have recourse to the common 
law of England for the definition of them* 

In England, the practice of impeachments by the 
house of commons before the house of lords, has exist- 
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ed from very aiicieift times. Its foundation is^ that a 
subject entrasted with the admlnistratioQ of pablic 
afl^rsi may sometimes infringe the rights of the people 
and be gailty of such crimes as the ordinary magis- 
trates either dare not or canncit punish. Of these the 
Fepresentatires of the people or hous^ of commons can- 
not judge^ because they Mid their constituents are the 
persons injured^ and can th^efote only accuse. But the 
ordinary tribunals "would naturally be swayed by the 
atttborfty of so powerful an accuser. That branch of 
the legislature whtcfa represents the people^ therefore 
brings the charge before the other bnmch^ which con* 
sists of the nobiMty^ who are said not to have the same 
interests^ or the same passions as the popular assembly. 

Such is the English theory of •impeachments^ as laid 
down by Bladisfone^ (97) abd it well suits a govern- 
ment in which there are three distinct and independent 
interests^ and in which the crown possessing the power 
oS appointing the high officers who are most frequently 
the subjects of impeachAients^ has fdso the sole power 
to carry on or withdifaw prosecutions in the ordinary 
courts. For no misconduct^ however flagrant^ com- 
mitted by such men could the people obtain redress^ if 
the numarcfa inclined to refuse it^ unless a mode of 
proceeding had been invented which did not require 
his assent^ and which he could not control^ and there- 
fbre, as heretofore observed^ he cannot defeat the inquiry 
by a previous pardon^ although 1^ the exercise of an- 
other branch of his ^erogative^ he may delay it by 
adjourning or prorognii%^ the session of the parlia^ 
meat. 

The' difference between^ the two governments has no 
doubt already occurred to the reader. Our ordinary 

(97) Vol. 1. p. 2159. 
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tribunals are not dependent on the pleasure of hinr 
who arppoidts the judges^ nor are they to be inflaenced 
by the authority of the accuser in a case of this sort 
more than in any other^ for With us the people are 
considered as the accusers in all cases whatever. In 
England the king is the accuser^ (except in the in- 
stance now under consideration^) and all offences are 
charged to hflve been committed against his peace^ his 
crown and dignity. 

Still less are the weight and influence of any raaa^ 
however exalted his station^ or great his wealthy likely 
to deter our judges from an impartial administration of 
justice. 

Yet although the reasons are not equally cogent^ 
they will be found on examination suiBcient to warrant 
the introduction df the system into our code. 

We shall now proceed to consider — 

1. The necessity or utility oflmpeachments. 

S. The necessity or utility of erecting a separate 
tribunal for the trial of impeachments. , ' 

3. The propriety of rendering the senate such a tri- 
bunal. 

4. The persons liable to be impeached. 

5. The constitution of the court^ its mode of prp- 
ceedihg; and the extent and effect of its judgments. ^ 

1. The delegation of important trusts^ affecting the 

higher interests of society, id always from various 

causes liable to abuse. The fondnejBs frequently felt 

for the inordinate extension of power, the influence of 

party and bf prejudice, the sednbtions of foreign states, 

or the baser appetite for illegitimate emolument^ are 

sometimes productive of what are not unaptly termed 

political offences, (98) which it would be difficult to 

' . ■ ■ ■ . 
(98) Federalist, No. €5. 



Chap. XXL] 20 i 

take cognizaDce of in the ordinary coarse of judicial 
proceedingg. 

S. The iavolutions and varieties of vice are too 
many^ and too artful 'to be anticipated by positive 
law^ and sometimes too subtle and mysterious to be 
fully detected in the limited period of ordinary inves- 
tigation. Aa progress is made in the inquiry^ new 
facts are discovered which may be properly connected 
with others already known^ but would not form suffi- 
cient subjects of separate prosecution. Qn tbese ac- 
counts a peculiar tribunal seems both useful and ne- 
cessary* A trU>ttnal of a liberal and comprehensive 
character^ confined a« Utile aa possible to strict forms^ 
enabled to continue its session as. long as the nature of 
the case may require^ qualified to view the charge in 
all its bearioga and dependencies^ and tp appreciate ou 
sound principles of public policy, the defence qf the 
aceuised; the propriety of $uch a separate tribunal 
seems t6 be plain^ hut not upon tiie assumed ground 
that the judged of the Supreme Court would not possess 
sufficient fortitude to pe^forip the duty^ or sufficient 
credit and authority to reconcile the people to their 

decisions* (99) 

3. To compose this court of persons wholly distinct 
from the oth^r branches of government — to form a per- 
manent body for this single purpose— and to k^ep them 
always xoUected at the seat of government fcir the pos- 
sible occurrence of an impeachment^ would be as in- 
convenient as to appoint and collect snch a body from 
time to time^ when an impeachment is determined on. 

On a review of all the departments of government 
provided by t)ie constitution^ none will be found more 

, ■' 

(99) This is one of the few points in which the author is com- 
pelled to difier froia that exceUeat work the Federalist 
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Jiuitable to exerdse this pecaliar jurisdidioD than the 
senate. 

Although like the accusers^ they are representatiyes 
of the people^ yet they are by a degree more removed^ 
an4 hold their stations fw a longer teroi. ^. They are 
therefore more independ^t of the people^ and being 
chosen with the knowled^ that they may^. while in 
cffice^ be called np<^i to ei^ercise this high fonqtion^ 
they bring witlk them the confidence of their constitu- 
ents that they will faitUoUy execinteit^ and the impli- 
ed compact on their own parts^that it shall he honestly 
dischai^d. Precloded from ever becoming accusers 
themselves^ it is thmr duty -not to lend themedves to 
the animosities ct party or the prejudices against in- 
dividnals^ which may sometimes oncenscionsly indnce 
the house of representatives to the acts of accusation. 
Habituated to compfebensive views of the great^ politi- 
cal relations 4>f the country^ they are naturally the bert 
qualified to decide on those charges which may have 
any connectbn with transactions abroad^ or great po* 
litical interests at home^ and althmigh we canaot say^ 
that like the English house of lords they form & dis- 
tinct body^ whpUy uninfluenced by the passions^ and 
remote from the interests of the peiiipk^ yet we can 
discover in no other division of the gov^mm^eut a greater 
probability of independence and impartiality. Nor doet 
it form a solid objection in point of prindple^ that in this 
peculiar instance^ a part of the legislative body should 
be admitted to exercise judicial power. In some de- 
gree all legislative bodief necessarily posseiM such a 
power. We have seen that for sufficient caiise they may 
expel any of their own members^^ttiey niay try and 
punish others for attempts to corrupt^ bribe^ or intimi- 
date them^ and they may punish for what are iechni- 
cally termed contempts committed in their presence^in 
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aU which &ey set jadicially. But it ifl sufficient^ to 
close the subject^ that the people at large have conclud- 
ed that this powen* would be best deposited in this body. 

4. From the reasons alfeady given^ it is obvious^ 
that the only persons liable to impeachment^ are those 
who are or faftve be^ in public office. All executive 
and judicial officMs^ from the president downwards, 
from the jodjges of the Supreme Court ib those of 
the most inferior tdbunals, are included in this des- 
crif^tioa; But in the year i79^f a construction was 
given to the constitution, founded, it is believed, merely 
on its phraseology, by ifhich' a member of the senate 
vms held not to be liable to impeachment. Their deli- 
berations, 4ifter the airgnments of connsey>eing held in 
priyate, we/can 4mly infer ftom those arguments, that 
the term officers of the United States, as usfed in the 
constitution, was h^d by a- majority of the senate, not 
to inclnde members of the senate, and on the same prin- 
ciple, members of the house of representatives wonld 
also be excluded from this jurisdiction. 

An amendment to the ccmstitution in this respect 
wmild perhaps be nsefdl. A breach of duty' is as re- 
prehensible in a legislator as in an executive or judicial 
officer, and if this peculiar jurisdiction possesses so 
much valtte in respect to the latter, it is difficult to con- 
cave why the public should i|ot liaVe the benefit of it 
in regard to the fcnrmer. 

No apprehensions irf partiality in fatour of one of 
&eir own body need to be caniedAO &r as to require the 
substitution of another tribuiiaL . In England, whcm 
there is not a greater portion of public virtue than here, 
peers are necessarily impeached beforepeers, and mem- 
bers of the house of commons have been frequently the 
subject^ of impeachment. Judges are liable to trial for 
Qvery offence before their briethren, and it is in no case to 
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be presumed, that a fair and full admitiii^tratioD of jus- 
tice would be wanting* Of great public delinquencies 
the people do ndt loifg remain in ignorance. If the 
offences of a member of the house of representatives 
were culpably passed over by his brethren, the people 
by the recurrence of the periodical election would som 
be enabled to substitute others to prrfer the accosationi 
and^ being sensible of tbis> the houde: would be slow to 
expose themselves to the reproach of their constitneutsi 
and the loss of public confidence by omitting to do their 
duty. The senate is obliged to receive and decide on 
the charge^ and to the strongest moral obligations is 
ad[ded that of an^oath or affirmation. .It is not probable 
that the effect of these united impulsions would be coun- 
teracted by other considelrations, whk^ wcMjild in them- 
selves be criinioiil. 

0. The legitimate causifes of impeachment have been 
already briefly noticed. 'They can only have reference 
to public character and official duty« The words pf 
the text are treasouy bribery, and other high crimes 
and misdemeanors. The treason contemplated must 
be ajgdnst the United States. In genfural those offences 
which may be committed equally by ia private person 
as a public 4>fficer^ are^ipt the subjects c^ impeachment. 
Murder, bui^lary, robbery, and indc^ all offences not 
immediately connected^ wijth office, except the two ex- 
pressly mentioned, kre left te the ordinary course of ju- 
dicial proceeding, and neither house can regularly in- 
quire into them exceptfortb^.purpose of expelling the 
member. But the ordinary tribuhals, as we shall see, are 
not precluded, either before or nfter an impeachment, 
from taking cognizance of the public and official delin- 
qqenqy. 
We have hitherto had but three instances of impeach- 
ment, the first of which has already been noticed. As no 
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decision was given on the merits, it is impossible to say 
whether the charges'^ which were chiefly founded on a 
conspiracy to invade the territories of the king of Spain^ 
with whom the United Stales were at peace^ and to 
excite the Creek and Cherokee Indians to concur in 
the outrage^ wonld have been deemed by the senate 
sufficients if proved, to support the impeachment. The 
second, on wBich a constitutional conviction took place^ 
was against a judge of a district court, and purely for 
officia.1 misconduct. The third was against a judge of 
the Supreme Coiirf, anid was also a charge of official 
misconduct. It terminated in an acquittal, there not 
being a constitutional majority against him on any one 
article. 

As articles of impeachment can only be exhibited 
by the house of representatives^ if it should happen 
that the senate in the course of their executive func- 
tions or otherwise, became apprized of unlawful acts 
committed by a public officer^ and in their opinions^ 
meriting at least a public inquiry, it would be their 
duty to commubicate tlie evidence they possessed^ 
whether actual or presumptive^ to the hous6 of repre- 
sentatives, but the bare communication is all that 
would be consistent Jlrith their duty. They wonld 
cautiously avoid to recommend or suggest an impeach- 
ment^ and the same would be the course pursued by 
the president. 

Articles of impeachment need not to be drawn up 
with the precision and strictness of indictments. They 
must however be distinct and intelligible.' No one is 
bound to answer to a charge so obscure and ambiguous 
that it cannot be understood. Additional articles may 
be exhibited^ perhaps at any stage of the prosecution^ 
certainly before the defendant has put in his answer 
or plea. 
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No precise number of senators is required to con- 
stitate the coart^ bat no person can be convicted mth- 
out the concurrence of two-thirds, of the members pre- 
sent. rTfae vice president being the president of tihe 
senate^ presides on the trials except when the president 
f»f the United. States is tried. A» the vice president 
succeeds to the functions and emoluments of thie presi- 
dent of the United States wheneVmr a vaean^r happens 
in the latter office^ it would be inconsisteujt with the im- 
plied purity of a judge that a person under a probable 
bias of such a nature, should participate Inthe trial — and 
it would follow that he should wholly retire from the 
court. It is not stated in the qonstitution whether the 
president of the senate is on the trial of an impeachment 
resected, as in legislative cases^ to the casting vote. 
As he is constituted one: of: the Judges by being ap- 
pointed to preside withqutany restriction^ the fair infer- 
ence would be, that he is entitled to vote like the otfao: 
judges, but on the trial last mentioned, of a judge of 
the Supreme Court, his Viote does, not appeal* in the 
printed journal. 

The defendant is entitled to the benefit of counsel-^ 
but it is not nepessary^ that he should be personally 
present ; the trial may proceed hi his absence if he has 
had due notice to appear. The consuUations of the 
senate, as well upon incidental pmnts as on the main 
questions, are conduQted in private, but the judgment is 
rendered in public. The judgment is of a limited and 
peculiar naturie — ^it extends no farther than to removal 
from o£Bce, and disqualification to hold and enjoy any 
ofBce of honour, trust, or profit, under the United States. 

Herein we may perceive the impoi^ance < and utility 
of this system under our regulations^ In England im- 
peachments may be prosecuted fw capital crimes, and 
the court may award capital punishment, of whichmtmy 
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instances occur in the history of that kingdom. Lord 
l^trafEbrd in the reign of Charles I. and Lord Stafford 
in the reign of Charles IL were beheaded on the sen- 
tences of the conrt which decided without the aid of it 
jury, and both of them have been considered rather 
as victims to the spirit of the times^ than as merited ob- 
lations to justice. But with ns^ although the party ac- 
cused may be found guilty of the highest crime^ his 
life is not in danger before this tribunal^ and in no cases 
are his liberty and property affected : indictment^ trials 
judgment^ and punishment^ still awitit him according 
to the usual course of law. Why then it may be ask- 
ed^ has this system been introduced^ and why if the 
firmness and integrity of the ordiniury tribunals cannot 
be overpowered by any supposed influence of character^ 
wealthy or office^ have we deemed it expedient to copy 
from a foreign nation an institution for which there is 
not the same necessity^ and which we do not allow alto- 
gether to produce the same effects ? One answer is^ 
that the sentence which this court is authorized to im* 
pose cannot regularly be pronounced by the courts of 
law. They can neither remove 9or disqualify the 
person convicted^ and therefore the ' obnoxious officer 
might be continued in power and the injury sustained 
by the nation be renewed or increased^ if the e^ntive 
authority were perverse^ tyrannical^ w corrupt : but 
by the sentence which may be ^ven by the s^nate^ not 
only the appointment made by the executive b super- 
seded and rendered void^ but the same individual is 
rendered incapable of again abusing an office to the 
injury of the public. It is therefore right .and proper 
that the president should be disabled from granting a 
pardon and restoring the offender to his former compe- 
tency^ but there is no restraint on his pardoning when 
a conviction in the common course ensues^ for such par* 



208 [Chap. XXI. 

don extends only to the panisfament which is then pro- 
nounced^ and does not aifect the sentence of the senate. 
. We may perceive in this scheme one useful mode of 
removing from office him who is unworthy to fill it, 
in pases where the people and sometimes the president 
himself^ would be unable^ to accomplish that object. 
A commission. granted during good behaviour can only 
be revoked by this mode of proceeding. But the ex- 
press words of the consititution ulso extend to the pre- 
sident and vice president, who partake of the legisla- 
tive capacity, and are cliosen by the people. When 
' this corrective jurisdiction is thus affiled ; when it 
reaches all judicial officers, all civil officers appointed 
by the president during pleasure, and involves in its 
^asp the vice president and the president himself, it 
is diffipult to conceive tb^t it was intende4 to exempt 
men whose treachery to their country might be pro- 
ductive of the most serious disasters, because they do 
not come precisely within a verbal description supposed 
to be exclusively applicable to those who, except in the 
two instances of specific enumeration, receive commis- 
sions from the president. A ^member of either house 
of the legislature betraying his trust and guilty of the 
most culpable acts of an official nature is, under the 
decision of the senate^ liable, indeed^to expulsion, but 
not to impeachtnent ; liable to the ordinary course of le- 
gal proceedings, but not to disqualification. Yet^is from 
the judgment of this high tribunal there is no appeal ; as 
the decision which has been ^ven in the case adverted 
to is a judicial one, and probably will be held binding 
on themselves on all future occasions, we must now re- 
ceive it as the settled conistruction of the constitution. 
Whether an amendment of the constitution in . this 
respect will ever be made, is not for the author to an- 
ticipate. ^ ; 
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CHAFfER XXn. 

Of another Special Jurisdiction. 

THERE is another species of coarts having a spe- 
cial jurisdiction^ from which trial by jury is also ex- 
claded^ yet whose power extends to pecuniary mulcts^ 
deprivation of office^ imprisonment^ personal chastise- 
ment^ and even loss of life. It will be at once perceiv- 
ed that we allude, to courts martial. 

Although not expressly mentioned in the constitu- 
tion, the power to institute them is unqnestionably 
given by the authority vested in congress to make rules 
for tho government and regulation of the land and 
naval forces, and th€^ amendment heretofore noticed^ 
which, before a person shall be held to answer for a 
capital or otherwise infamous crime, requires a pre- 
sentment or indictment by a grand jury, excepts the land 
and naval forces, and the militia when in actual service 
in time of war or public danger, thereby indirectly re- 
cognizing the establishment and the efficient powers of 
courts martial. 

Congress has reasonably and moderately executed 
this power, but the details ure inconsistent with the 
plan of this work. The subjects of a court martial are 
only those who fall within the . above descriptions. 
Martial employmetit creates martial law, and requires 
martial courts. On the dvil class of the community, it 
can never operate, except perhaps in one instance, 
which, on our part, could not well apply to one of our 
own citizens or inhabitants. It is a settled principle 
of the laws of war that a spy may be put to death. One 
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detected in his obnoxioas employment within our lines 
in time of war^ although not himself a soldier^ is a 
legitimate subject of this seyerity^ and upon the same 
principle we should he bound to admit the right of 
the enemy to execute any of our citizens or soldiers^ 
apprehended by them in the performance of the same 
act 

We have heretofore adverted to the procedure of 
president Madison (100) in the case of a citizen of &e 
United States who had joined the enemy during the 
late war, and was appi^hended as a spy within our lines 
on the frontiers ; the course pursued by his directions 
was both humane and consistent with the tme princi- 
ples of law. It gave tathe individual the fairer pros- 
pect of acquittal on a trial by jury^ accompanied with 
all the guards and precautions allotted to diarges id 
treason ; while it more extensively enforced a principle 
of which all should be apprized^ that it is lawful for 
no one to desert his country in the hour of her danger 
and MH a parricide arm against her. 

(100) p. 93. 
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GHAFTER XXm. 

OfCfenerai Tribunahf and first ofihe Supreme Court. 

A view of the generai system will ii6w be taken. 

The only Mbonul expressly noticed in (he constitution 
is the Supreme Gourt^ whose power is co-extensive with 
all the ex^endes of the government^ and pervades 
every part of the United Btates and the territories be- 
longing to tfa^n. In maiiy particulars^ however^ it 
possesses only an appellate jurisdiction ; in a few its 
jurisdiction is original. 

In the latter are embraced all cases alfecting ambas- 
sadors^ other public ministers and consols^ and those 
ki which ft state shall be a party. 
' Gases of the irst description may be dther civil or 
criminaL The protection aflbrded by the laws of na- 
tions^ to diplomatic fttn€tiohaiies> extends however so 
far^ that it is not easy to conceive any case in which 
a person invested with that high character can be sub- 
jected either to criminal or civil proceeAngs. But 'be 
may be entitled to prosecute others-^he may' have re- 
ceived outrages or insMts affecting his national cha- 
racter^ for which redress may be justly due. The 
United Btates^ who are. responsible to foreign nations 
for their mmisters receiving all due respect and an 
almost unlimited freedom in the exercise of their fonc- 
tions^ supply the proper means for these purposes in 
taking on themselves and vesting in their highest tri- 
bnnal, the cognizance of such cases. When the pro- 
ceedings are against one of these officers^ we must con- 
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aider the jarisdiction of the United States as being 
from its own nature exclusive of the state courts. 

It may not be equally clear^ that if he should be the 
complainant^ and seek redress in either a criminal or 
civil case in the forum of a state^ that the latter could 
not take cognizance of it. The unity of the system 
would perhaps be better promoted^ if the state courts 
were authorized to decline the cognizance of all such 
cases. The United States are responsible to foreign 
nations fbr the due administration of justice in their 
own tribunals only^ and it might involve them in some 
difficulties^ if state courts^ whose judges they do not 
appoint^ and whom on account of malconduct they 
could not impeach^ were to intermeddle even on the 
application of the minister himself in cases of this na- 
ture. But if the state courts are not prohibited by 
theit" own constitutions^ it does not appear' that they 
cduld justly re|ns6 their assistance to a fore^n raiinister 
who thought it«^3^pedient to apply to them^ although 
perhaps some political inconvenience may occur to the 
mind reflecting on the pop»ibility of widely diffisrent 
views being entertained on the same suliject by a state 
court and a court of the United States. Congress (101) 
has declared the jurisdiction of the Supreme Court to 
be exclusive in all such suits or proceedings against 
ambassadors or other public mini^ters^ their domestics^ 
&c. as a court of law can have^r exercise consistently 
with the law of nations^ but they have gone no further. 

Such cases certainly come within the terms used in 
the constitution ^^ affecting ambassadors^ &c.'^ and such 
jurisdiction must have been intended to be exclusive. 
The power given to congress to define and to punish 
offences against the law of nation^^ b^s been partly 

(101) By the act of ^th Sept. 1789. 
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executed by oongresd^ (lOS) afiering vicdence to the 
person of an ambasdador or other public minister^ and 
sqing oat prdcess against him or bis domestics, are 
declared to be oSences sabjecting' the parties to fine 
and imprisonment Having been ^d^ed' by con- 
gress, they may properly be said to- arise under the 
eonstittition and to be cognizable under the authority 
of {the United States. But other violations of the law 
of nations than those expressly rgnumerated, may be 
committed, and if it is a sound doctrine, (which is in- 
tended to be hereafter ex:amined,) that the criminal 
jurisdictiofl( of the courts of the United States, is con- 
fined to case» expressly providedforby statute, either 
such offbnces, however flagrant^ must go unpunished, 
and the United Statea incur a national disgrace, or the 
tftate courts must be resorted to. 

In respect to civH s«itd, when a foreign minister 
may sue as an alien, the jurisdiction is confessedly 
concqrrent, (103) but it would seeal that if a foreign 
nation brought ^a civil suit in^ii, court of the United 
States,4t ought to be in the Supreme Court, although 
here also it is apprehended that the state courts could 
also sustain it. 

The reason for placing consiUs on the same footing, 
deserves inquiry. Consuls are not diplpqciatic func- 
tionaries, or political representatives of a foreign nation. 
Their general. character. is, that of commercial agents. 
They may be citizens or subjects of the foreign power, 
or they may be citizens and permanent inhabitants of 
the United States, The president may, at bis discre- 
tion, acknowledge their capacity or refuse to do so. 
When he deems it expedient to revoke the admission 

(102) Act of April 30, 1790. (103) Act 6f Sept. 24, 1789. 
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of them^ (104) by which act they woakL be at once 
stripped of their privileges and immuoitiesy and reduced 
to the level of private pe»oas. It miiy sometimes hiqpf- 
pen, that a consol in the absence of the ^oper minis^ 
ter of his cpuntry^ may be charged with higher national 
duties^ but iu this case the greater character absorbs 
the smaller. In respect to the citizens or subjects of 
their own nations^ they are sometimes admitted by the 
nation which receives thmn to e?iercise functions par- 
taking of a judicial nature^ but they cannot be carried 
so far as to affect others^ nor be exercised at all withr 
out the permission of the government And their pro- 
cedures must be distinguished from a courts or an 
eatablishment in the nature of a court> a;ffeGting the in- 
terests of any others than th^e nation to which the con- 
sul belongs* In the year 1793f the Frenqh consuls at- 
tempted to exercise prise jurisdictions in the United 
Slates over captures made from the British^ with whom 
France was at war^ but (Jie Supreme Court at once de- 
cidedy that no foreign power can of right institute or 
erect any court or. judicature of any kind within the 
United States, unless warranted by aqd in pursuimce of 
treaties. (105) . 

But whether snch functions are permitted and exer- 
cised or not. the other trusts and duties of consuls re- 
quire that they should be treated with much respect. 
The sovereign wlio receives them, tacitly engages to 
afford them all the freedom and protection necessary 
to enable them to execute their functions, without which 
the admission would be illusory and vain. (106) 

What may be done in some other countries by ti^e 
mere grant of the execi^tive magistrate, must with us 

(104) Case o£Da Elaine, consul at Boston, in 1793. 

(105) 3 Dallas^ 6. • (106) Yattel, 1. 2. § 54. 
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!» eflFected by coBBttiiitioiial or legblatite provtaioiis^ 
and therefore^ although a total exenption from civil 
and criminal process is not required by the nature of 
the office^ yet a limitation of the general judicial power 
operating to a certain degree as a national protection, 
ivras deemed expedient and ^mnnot be disapproved. 

The legislative provisions that have been made in 
respect to them, may be considered as fonnded on the 
same article in the constitution. If the law of nations 
considers them as entilhid to |Mrot^ctinn, «»ffence8 against 
them fall within the class of offences against the law 
of nations. 

' Gases in which a i^te shall be a party original- 
ly ,^ signified those in which a state was either plain- 
tiff or defendant, as well suits brought by a state 
against individuals as those by individuals against 
a state, and also those in which the controversy was 
between two states ; but the constitution having since 
been altered, (107) and a state being no longer liable 
to a private actibn, tbir provision must be confined to 
the other two cases. General expressions must always, 
be construed according to the subject. It has been 
justly decided that the words ^ cases in law or equity,' 
apply as well to criminal as to civU matters, (108) 
bat it cannot be conceived that a state was intended 
by thB coihstitution to be able to prosecute in the Su- 
preme Court of the United States one of its own citi- 
zens for an offence committed against itself, although 
it might have the power to institute in that court a suit 

(107) The eleventh amendnnent it inthese words, ^ The judicial 
power of the United States .shall not be construed to extend to any 
suit in law or equity commenced or prosecuted against one of the 
United States by citizens of another state, or by citizens or sub- 
jects of any foreign state." 

(108) 6 WheatQD, p 399. 
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on a civil contract either between itself and its own 
citizens^ or citizens of another state^ or for^gners. 

In all other cases^ the Sapreme Coart possesses ju- 
risdiction only by appeal or writ of error^ that is^ it may 
revise and correct the proceedings in a cause instituted 
in an inferior tribunal^ but cannot create a^ause^ and the 
power thus withheld frotn it by the constitution cannot 
be given to it by the legislature. When an instrument 
orgianizing a judicial i^ystem^ divides it into one su- 
preme and so many inferior courts as the legislature may 
ordain and establish^ then enumerates its powers and 
proceeds so far to distribute them^ as to define the juris- 
diction of the Supreme Courts by declaring the cases in 
which it shall have original jurisdiction, and those in 
which it shall hav« appellate jurisdiction, it follows, 
that in one class its jurisdiction is original and not 
appellate, and that in the other it is appellate and not 
origiual. (109) 

It has already been observed, that it does not rest 
with congress to give a binding construction, to the 
constitution. It can neither diminish nor enlai^e the 
powers Of the Supreme Court. By the act of the a4«th 
of September, 1789^ congress undertook to vest in 
the Supreme Court, the power to issue writs of man- 
damus^ in cases warranted by the usages and princi- 
ples of law, to any courts appointed by, or persons 
holding office under, the authority of the United States. 

In a case which did not come within the descrip- 
tion of original jurisdiction, contained in the constitu- 
tion, a mandamus was moved for in the Supreme 
Court, to be directed to a person holding an office un- 
der the authority of the United States, and therefore 
the case was within the letter and spirit of the act of 

■ 

(109} 1 Cranch, 175, Marbary v. Madison. 
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congress ; bat the act was^ in this respect^ clearly held 
to be unconstitutionaV and void, and the mandamus 
was refused. (110) The same act provides that the Sa- 
preme Court shall have power to issue writs of ha- 
beas corpus, where persons are in custody, under or 
by colour of the authority of the United States, or are 
committed for trial before some conrt of the same. A 
writ of habeas corpus was moved for, in. a case where 
the prisoner was committed by the circuit court of the 
District of Columbia^ on a charge of treason against 
the United States. The writ was granted becaose it 
amounted only to a revision of the decision of an infe- 
lior court of the United States^ (^^1) ^^^ therefore was 
of an appellate nature. 

(110) 1 Cranch, ITS, Marburj r. Madison. 
(Ill)-Bx parte Bollman, 4 Crancb, 75. 
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CHAPTEEXXIV. 

Of TrihvMfds inferior to tie Supreme Court. 

IN respect to all the other subjects of the jadicial 
power^ the ori^nal jorisdictbii is vested in the iafe- 
riw tribanals ordained and established by cQogreBti 
which consist of circuit courts, district poarts^ l^ld ter- 
ritorial courts. These are ail courts of the United 
States — ^the judges are appointed by the pre^dentp— 
their power is limited to the power which is possessed 
under the constitution by the United States— and the 
decisions of them all may be ultimately reviewed^ re- 
versed^ or afBrmed in the Supreme Court. But con- 
gress has undertaken in some instances^ to vest in state 
courts a power of proceeding for offences committed 
against the United States, which has produced a ques- 
tion of considerable magnitude, not yet definitively 
settled. Some of the state courts have refused to exer- 
cise this jurisdiction, and there seems much weight in 
their objections. 

The principle on which the judicial power of the 
constitution is founded, has already. been observed 
to be, its forming an integral part of the system of 
government. It was deemed as necessary to keep 
the judicial powers of the states and the United States 
peparate and distinct, as the legislative and executive 
powers. 

To admit the state courts to a sihare of the judicial 
powers of the Udited States in criminal cases, would 
tend, it was supposed, not only to bre&k down those bar- 
riers which were deemed important to the self-preser- 
vation of the United States, but would produce per- 
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plexity and cod{itsio% da&geroos to the haraioiiy of 
both. 

The offlee of congress is to appoint those cottrte 
which are to receive the powers vested in the United 
States^ not to gfpant those powers to the coorte. Con- 
gress are not the original donors^ bat the mere agents 
9i distribtttlcm. Im|ires8Mna. sometimes arise^ and con- 
sequences often flew from the latter capacity, which do 
not regalarly attend the former. The gratiftcation of 
making dimations cannot Im enjoyed by those who are 
enly the agents to distribute^ and when not only that 
which is to be dktriboted is precisely deflned and linut- 
ed, but those wh& are^ exdasively to receive it are ex* 
acily de^ribed^ there seems so little latitude in the 
poww as to excite some surprise ^hat it should have 
been carried so far. But the motives fot it were of the 
best kind. It was deemed a convenimios to indivi- 
duals to give them a fomm as near ^ to their resi- 
dence ag possible : it was also perhaps considered in- 
dicative df a confidence in the state governments^ and 
if the constitution had been accommoilated to these 
principles, this donation of poWer might have been jus- 
tifiable, but unless the vesting jurisdicticm in a tribunal 
already ordained and estidblished by a state> can be 
cmisidered as ordaining and establishing a court by 
congress, the dbjectionrto this well meant measare 
seem insurmountable. But this b not to be cosifounded 
with the legal principles that arise when an act amounts 
to an offence both against the state and the United 
States. As congress cannot in one case confer jurisdic- 
tion, they cannot in the other abridge it, hence Ihose 
acts of congress providing for the punishment of coun- 
terfeiting the current coin of the United States (liS) 

(U2)ActofApril21, 1806. 
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andfoi^iy of the notes of the bank of the United 
States, (1^^) which declared that nothing therein con- 
tained should be construed to deprive the state courts 
of jurisdiction under the laws of the several states of 
offences mad^ cognizable therein, were steictly consti- 
tutional and proper. 

In no case can the circuit or disfrict courts exercise 
jurisdiction^ unless it be so provided by congressu 
The judicial part of the constitution except so far as 
relates to the Supreme Court, must be set in motion by 
congress. It is, therefore, proper to show to^ what ex- 
tent the power has been exercised by congress, observ- 
ing at the same time that nothing prevents ' them from 
extending the jurisdiction of those or other courts which 
they may hereafter ordain and establish, provided they 
do not exceed the limits of the constitution. 

The original jurisdiction of the circuit court n6w 
extends to suits in which the United 'States are plain- 
tiffs or petitioners, to suits between citizens of differ- 
ent states and those in which an alien is a 'party^ to 
suits relative to patents granted under the authority of 
the United States, and to suits brought by or against 
the Bank of the United States. 

In criminal cases the circuit court has original juris- 
diction of all crimes and offences cognizable under the 
authority of the United States, except, as we have seen, 
proceedings against ambassadors and other public 
ministers or their domestics, which^ whenever a court 
of law can exercise a jurisdiction consistentiy with 
the law of nations, are reserved for the Supreme 
Court. 

The original jurisdiction of the district court in 

(113) Acts of February 24, 1807, and April 10, 1816. 
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civil cases includes all causes of admiralty and man- 
time jurisdiction ; seizure under laws of impost^ navi- 
gation or trade of the United States^ made on waters 
navigable from the sea by vessels of ten or more tons 
burthen, within their respective district or on the high 
seas; seizures on land, or other waters than aforesaid; 
penalties and forfeitures ; suits brought by an alien for 
a tort only in violation of the laws of nations, or a 
treaty of the United States; suits at common law where 
the United States Siue, and ihe matter in dispute 
amounts, exclusive of costs, to one hundred dollars ; 
saits against consuls or vice consuls. 

In criminal cases, qognizanc6 is given to the district 
courts of all crimes and olBTences scognizable under the 
authority of the United States, committed within their 
respective districts, or on the, high seas, when wMp- 
plng not exceeding thirty stripes, a fine not exceeding 
one hundred dollars, or a term of imprisonment not 
exceeding six months is to be inflicted, (111) Und with 
this qualification it may sustain prosecutions against 
consuls or vice consuls. 

In respect to the latter, it deserves notice, that this 
legislative provision subjecting them in certain sup- 
posed cases to the jurisdiction of the lowest court in 
the Union, is somewhat at variance with the high rank 
that they are placed in by the^ constitution. It can- 



(114) This part of the criininal jurisdiction of the district court, 
is as yet a dead letter. There is no crime or offence against die 
United States, for which a punishment within the limits above men- 
tioned is prescribed. It cai\not be understood that prosecutions 
for offences punishable by the acts of congress in a more severe 
manner, can be sustained with a view to the judgment of the oQurt 
being reduced within these limits. 

S9 
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iioty however^ be said to be iocontutent with theconBtU 
tation itself, which in respect to all the jarisdiction of the 
Supreme Goart contains nothing exclusive of the infe- 
rior courts of the United States, yet the entire omis- 
sion of this daase, which, qoalifted as it is, is really 
inoperative, would have better harmonized with the 
principles manifestly kept in view by the constitu- 
tioo. 
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CHAPTER XXV. 

Bemovai from State Courts* 

OTHER parts of the Judicial power are proTidecl 
for a$ follows : — 

If a suit commenced in a state court asainst an alien, 
or by a citizen of the state in which a suit is brought 
against a citizen of another state ; the defendant may 
have the benefit of the unbiassed judicatures of the 
United States, by removing the suit into the circuit 
court of the same dist^ict^ provided it be done imme^ 
diately, for the complainant ought not to suffer by the 
hesitation or delay of his opponent — but if the alien or 
citizen of another state lias commenced the suit, he can- 
not afterwards remove it, for he is bound by his own 
election, nor can the defendant remove it, for he is not 
to be apprehensive of the injustice of the courts of his 
ow;i 8tate« 

If there is a controversy in a iitate court respecting 
the title to land between two citizens of the same state, 
and either party, shall make it appear to the eouri^ 
.that he claims and shall rely upon a right under a 
grant from a state, other than that in which the suit is 
pending, and the other party claims under a grant from 
the last mentioned state^ the parfy claiming under the 
grant first mentioned, wliether plaintiff or defendant, 
may remove the suit to the circuit court for the same 
district, but neither party so removing the cause shall 
be allowed to plead or give evidence on the trial in 
the circuit court of any other title than that by him so 
stated as the ground of his claim. This is perfectly 
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consistent with the principle^ that in all controversies 
the most impartial tribunal that can be formed^ shall 
be selected^ and the propriety of adopting this some- 
what circaitoas mode^ instead of enabling tiie claim- 
ant ander the grant of another state to bring" his action 
at once in the United States courts arises from the 
jaridical rule that the defendant^ unless some express 
provision is made to compel him^ shall not at law be 
obliged to show on what title he relies^ before the 
commencement of the trial. A citizen of another state 
or an alien^ (in those cases where an alien may hold 
land^) is not obliged nor indeed allowed to adopt this 
course^ because he may commence his suit in the 
United States courts or remove it there, as noticed be- 
fore, immediately on its being commenced against him, 
and it is bis own folly not to avail himself of this 
beneit in the first instance. 

No other court of the United States than the Su- 
preme Ooort can entertain a suit brought by a state, 
either against another state or against individuals. In 
this respect congress has no further legislated than to 
declare that the jurisdiction of the Supreme Court 
shall be exclusive, except between a state and its citi- 
zens. This inference would indeed flow from the 
words of the constitution, which could never be so con- 
strued as to prevent a state from suing its own citi-* 
zens, or those of other states, or aliens in its own 
courts. In regard to suits against states, they were 
unknown before the constitution, and since the amend- 
ment already adverted to, the only remaining dass is 
above the jurisdiction of the circuit courts. 

Jurisdiction by way of appeal or writ of error^ 
according to the nature of the case, is given to the 
circuit from the district court, and to the supreme from 
the drcuit court. But a pecuniary qualiflcation is an- 
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nexed boUi to the oHginal and appellate jurisdiction in 
most cases. The district court has cognizance of all 
civil suits brought by the United States where themat- 
ter in dispute^ exclusive of costs^ amounts to one hun- 
dred dollars. The original jurisdiction of the circuit 
court is described as applying to cases where the matter 
in dispute^ exclusive of costs, exceeds five hundred dol- 
lars. Tet it would seem, that if any sum exceeding three 
hundred dollars was found due, the court could sustain 
the jurisdiction, although the plaintiff would be liable 
to costs. To sustain the jurisdiction on a suit for the 
violation of a patent right, any sum, however small, 
that may be recovered is sufficient. 

To sustain the jurisdiction of the Supreme Court on 
writs of error, the matter in dispute, exclusive of costs, 
must exceed two thousand dollars. There is perhaps 
too much disproportion in thede sums, and there seems 
little reason for excluding a stranger or a citizen of 
another state from the benefit of a revision of the 
judgment, for any sum below five hundred, dollars. 
No pecuniary limit is adverted to in the constitu- 
tion, and although there is weight in the suggestion 
that the dignity of a court is impaired by giving an ear 
to trifling controversies^ yet the humblest suitor is en- 
titled in some shape to relief; and the principle on 
which the classification of the subjects of judicial 
cognizance is founded, ought not to be impaired by a 
standard of value, which to a poor man may amount 
to a denial of justice. 
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CHAPTER XXVL 

Of the flaces in which the jurtsHetian is to he exer^ 

ciaed. 

HAYING (has shown the saljgecte to which this 
jorisdictioD eitetids, and th^ courts among which it is 
distributed^ we shall (Nroceed to consider the places in 
which it is to be exercised^ and the rides and princi- 
ples by which it is to be administered. 

The geographical limito of the United states and 
those of the territories^ are safaject to the jurisdiction 
of all the conrte ei the United States^ 4n all matters 
within the scope of iheir anthorify* 

For the better administratioa of jostice^ tl»D United 
States are divided into district) in ferming which the 
conveni^e of suitors is cfaieiy consulted. It has ever 
been a principle with us, to bring justice as much as 
possible home to the dows of the people. These dis- 
tricts may be altered at the pleasure of congress. The 
jurisdiction of ihe particular courts is of course con- 
fined to them. But some courts possessing only a spe- 
cial jurisdiction as to the su^bject, are wiftout restric- 
tion as to the place. Such is the senate in respect to 
impeachments; both houses when acth^g judicially in 
respect to contempts and breaches of privileges^ and 
courts martial. 

The extent of the admiralty jurisdiction at sea has 
already been noticed. 

In these the subjects are limited; but a general juris- 
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diction appertains to ttie United Btatesover ceded ter- 
ritories or districts. 

If the land, at the time of cession, is uninhabited, 
except by the Indians, of whose polity we take no ac- 
count, it is in the power of congress to make such re- 
gnlations for its government as they may think proper* 
Whoever subsequently becomes an inhabitant, is of 
course bound to conform to the syMem which may be 
thus established ; if there be a number of civilized in- 
habitants previously settled there, enjoying the advan- 
tages of a particular code of laws, they have a just 
right to claim a continuancie of those laws. Thus in 
the first cession of this kind, which was from the states 
<^ Massachusetts, Connecticut, New Turk, and Yir- 
g^oia, and form^ed what was termed the territory North- 
west of the Ohio, there , was a saving to the French 
and Canadian inhabitants, and other settlers of the 
Kaskaskias, St. Yincents, and the ndghbouring vil- 
lages, who had theretofore professed themselves citi- 
zens of Virginia, of the laws and customs then in force 
among them relative to the descent and conveyance of 
property, and in the treaty by which Louisiana was 
ce^d tx> the United States in 1803, it y^ras expressly 
stipulated that the inhabitaiits should retain their an- 
cient laws and usages. 

With these restrictions xMgress has always been 
considered as entitled not only torejgulate the form of 
government, but also to reserve to themselves the iCp- 
probatiou or rejection of such laws, as may be passed 
by the legislative power, which they may establish. 
In regulating the government of the territory north- 
west of the Ohio^ which was the act of congress under 
the confederation, and which has been the model of 
most of the subsequent regulations of the same nature, 
it is declared that the governor and judges who, until 
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the population amounted to five thousand male inhabi- 
tants^ were to compose their legislature^ should adopt 
auch laws of the original states as might be necessary 
and suitable to their circumstances^ which, unless disap- 
proved by congress^ should be in force until the orga- 
nization of a general assembly, which was to take place 
when the population reaphes the number before men- 
tioned. These laws may therefore be considered as 
emanating from the United States, and the judicial au- 
thority as that, of the United States. 

In respect to those pbrtiops of land 'which become 
the property of the United. States for the purposes of 
arsenal^, dockyards^ &•• it may be observed^ that ex- 
clusive legislation generally implies exclusive jurisdic- 
tion. Yet the peculiar nature of this possession may 
require some qualification, and, thjerefore, a reserva- 
tion by a state of the power to serve its civil and cri- 
minal process therein by its own officers, is n6t objec- 
tionable. It prevents the particular spot fiiom becom- 
ing a sanctuary for criminals or debtors, and from the 
assent of the United States it results, that the state 
cheers, in. executing siich process, act under the autho- 
rity of the United States. (Ii5) Indeisd, a general pro- 
vision to this effisct has been made by an act of con^ 
gress,(ll6) although no reservation be made by the state. 

The power of exercising exclusive legislation over 
such districts as should become the seat of government, 
like all others which are specUled, is conferred on con- 
gress, not as a mere local legislature, but as the legisr 
lature of the Union, and cannot be exercised in any 
other character. A law passed in pursuance of it is the 
supreme law of the land; is binding as snch on the 

(115) CommoBwealth v. Clary, 8 Mass. 72» 
(U6) Act of March 2, 1795. . 



states^ and a law of a state to defeat it woald be void. 
The power to pass such a laW| carries with it all those 
incideatal powers which are necessary to its complete 
and effectual execution ; and such law may^ it seems^ 
be extended in its collateral operation tbroaghout the 
United States, if congress think it necessary to do 
so. But if it be intended to give it a bindings effi- 
cacy beyond the district, there ought to be language 
used showing this intention, especially if it is to extend 
into the particular states, and to Umit and control their 
penal laws: (117) 

Bo also the power vested in congress to legislate 
exclusively within any other place ceded by a state> 
carries with it a right to make that power effectual. 
They may therefore provide by law for apprehending 
a person who 'escapes from a fort, &c. after committing 
a felony, and for conveying him to or from any other 
place for trial or execution. So they may punish those 
for misprison of felony, who out of a fort conceal a 
felony committed within it. ( 1 18) 

Where a fortress within the acknowledged limits of 
a state, was surrendered under the treaty of 1794 with 
Great Britain, and was afterwards constai^tly possess- 
ed and garrisoned by the United States, but was never 
purchased from the state by the United States, or 
ceded to the latter by the former, the United States do 
not possess the right of e^^clusive legislation or ex* 
elusive jurisdiction over such fortress^ but crimes com- 
mitted therein may be punished under the laws and by 
the courts of the state. To give the tJnited States ex- 
clusive legislation and jurisdiction over a place, there 

must be a free cession of the same, for one of the pur- 

' ' ■ ' 

{117) Cohens i^. Yirginia, 6 Wheaton, £&4, See United States 
V. Moore, 3 Cranch, 159. 
(118) 6 WheatoD, 264. 
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poses specified in the constitation, they camiot acquire 
it tortaously or by dbseisin of the state^ or by occa- 
pancy with merely the tacit consent of the state^ when 
such occupancy is as a military post^ though obtained 
after a treaty by which foreign garrisons were with- 
drawn from our posts. And the rule is the same, al- 
though the title to such place be vested in the United 
States^ by purchases from individuals^ and it has been 
occupied by them as a military post; for if there has 
been no cession by the legislature of the state to the 
United States, the right of legislation and jurisdiction 
over such place, remains exclusively in the state where 
it is situated. (11^) 

: -' 

(119) 1 Hailed Journal of Jurisprndence, p. 47. 
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CHAPTER XXVn. 

I 
\ 

Of the AppeUate Jwrisdictions 

THE general expressipas of the constitatioii are^ 
tbatihe Sapreme Coart shall have appellate jarisdictioa 
m all casea of law aad eq[Qi(y^ both aa to law and fact^ 
with such exoeptioDs and nndersuch regulations as 
coQgress shall make^ of all controversies to which the 
United States shall be a party ; controversies between 
two or more states ; between a state and citizens of an- 
other state ; between citizens of different states ; be- 
tween citizens iH the same state claiming lands under 
grants of different states^ and between a stale or the 
citizens thereof and foreign states, citizens or subjects. 

The power given to except and to regulate does not — 
ex vi tirmtni-^^carry with it a power to enlarge the 
jurisdiction : so far therefore as it relates to the sub- 
jects of jurisdiction, we mnst consider it as confined by 
the enumeration of them« . . 

But on another question the constitution is not 
equally explicit It is not said whether the revision 
of the sentences of other courts extends to state courts, 
or is limited to the courts of the United States. Some 
discussions took place on this subject in the state con- 
ventions, and tbe question was not perhaps entirely at 
rest^ill the year 18S1, when it again arose in the Su- 
preme C}ourt, received its close attention, and it would 
be presumed, its final decision. 

The clear and convincing elucidations of the chief 
justice would suffer by abridgment, and could not be 
improved by the substitution of other language. 
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He observes that the United States for inaBy and 
most important purposes form a single nation. 

^< In making peace, we are one people. la all com- 
mercial regulations, we are one and the same people. 
In many other respects, , the American people are one, 
and the governnient which is alpne capa;ble of control- 
ling and , managing their interest in all these respects, 
is the government of the Uiiion, and in that chamc- 
ter the people have no other, America has chosen to 
be in many respects and to many purposes a nation ; 
and for all the^e poi^^o^es, help ^vemment is competent 
and complete. The people have decUred> that m the 
exercise of all powers given fw these pbjects, it is 
supreme. It can^ then, in affecting these objects, In^- 
timately control all individuals or governments within 
the American territory. The constitution and laws of 
tk state, so far as they are repugnant to tbe oonstitotion 
and the constitutional iawf of the United States, are 
fdbsolutely void. These states are constituent parts of 
the United States, They are members of one givat 
empire-«rfor some purpoaea sovei^ignj for. some pur- 
poses aubordinate* 

^^ In a government so constituted, is it iinreasonable 
that the judicial power should be compistent to give 
efficacy to tb6 constitoiional laws of the legislature? 
That department can decide on the validity of the con- 
stitution or law of &statQ if it be repugnant to tl^econ- 
fltitutio|i or to a law of the United States. Is it unrea- 
sonable that it should also be empowered to decid^im 
the judgment of a stato tribunal enforcing such uncon- 
stitutional law ? Is it so very unreasonable as to fur- 
nish a justification for cimtrolling the words of a conr 
stitution? 

^f When a government is confessedly supreme, in re- 
spect to objects of vital interest to the nation, there is 
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nothing inconsistent with sound reason^ or incompati- 
bie with the nature of government, in making all its 
departments supreme, so Ur as respects those objects, 
and so fiir as b necessary to their attafnttent. * llie 
exercise of the appi^Uate power over those judgments 
of the state tribunals which may contravene the coti- 
atltation or laws of the United States, is essential to 
the attainment of those objects. 

^^ The propriety of entrodting the construction of the 
constitution, and lawi made in pursuiuice thereof, to 
the judiciary of the Union, has not, as yet, been drawn 
imto question. It seems to be a corollaiy from this po- 
litical axiom, that the federal courts should either pos* 
Mss exclusive jurisdiction in su<^ cases, or a power to 
revise the judgment rendered in them by the state trt- 
iHinals. If the federal and state courts have coocunrent 
jurisdiction in all<)aaes arising under the constitution, 
laws, and treaties of the United States ; and if a case 
of this description, brought Iq a state court, cannot be 
removed before judgment, nor revised after judgment, 
then the construction of the constitution, laws, and 
treaties of the United States, is not confided particu- 
larly to their judicial department, but is confided 
equally to that department, and to the staite courts, 
however they may be constituted. *^ Thirteen indepen- 
dent courts,' says a very celebrated statesman, (and 
we have now more than twenty such courts,) ^ of final 
jurisdictioo over the same causes, arising upon the same 
laws, is a hydra in govei^nment, from which nothing but 
contradiction and confusion can proceed/ 

^^Bismissing the unpleasant suggestion, that any 
motives which may not be fairly avoWed, qy which ought 
not to exist, can ever infiuence a state o^ its courts ; 
the necessity of uniformity, as well as^ correctness in 
expounding the constitution and laws of the United 
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states^ would itself surest the propriety of resting in 
iome siogle tribaaal, the power of dedding in the last 
resort^ all the cases ia which they are involved. 

^< We are not res^Qed^ tben^ by the, political rela- 
tions between the general and state governments^ from 
consfaraiog the words of the constitation, defining the 
judicial power^ in their true sense. We are not bound 
to construe them more restrictiyely than they naturally 
import 

^^ They giVe to the Supreme Court appellate juris* 
dictioui in alt cases arising under the constitution la ws^ 
and treaties of the United States. The words are broad 
enough to comprehend all casto of this description^ in 
whatever court they may be decided. In es^pounding 
them^ we may be permitted to ^take into view^ those 
considerations to which courts have always allowed 
^at weight in the exposition of laws. 

^^ The framers of the constitution would naturally 
examine the state of things existing at the time ; and 
their wwk sufficiently attests that they did. so. All ac- 
knowledge that they were convened for the purpose of 
strengthening the confederation by enlar^ng the 
power$ of the government^ . and by ^ving efficacy to 
those which it before possessed, 4>ttt could not exerpise. 
They inform us themselves^ in the instrument they 
presented to the American public, that one of its dn 
jects was to form a more perfect union. Under suck 
circumstances^ we certainly should not expect to find, 
iathat instrument, a diminution of the powers of the 
actual government. 

^' Previous to the adoption of the Confederation, con- 
gress established courts which received appeals in prize 
causes decided in the courts of the respective states. 
This power of the government, to establish tribunals fw 
these appeals, was thought consistent with, and was 
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founded on, its political relations with the states. 
These courts exercised appellate jurisdiction over thosfe 
cases decided in tbe state courts, to which the judicial 
power of the federal government extended. 

*^ The confederation gave to congress the power ^ of 
establishingcourts for receiving and determining finally 
appeals in all cases of captares.' 

^' This power was uniformly construed to authorize 
those courts 1» receive appeals ft^m the sentences of 
state courts, and to affirm or reverse tbetn. State tri- 
bunals are not mentioned ; but this clause in the con- 
federation niscessarily comprises them. Yet the rela- 
tion hi^tween tbe general and state governments wad 
much weaker and much moire lax, under the confede- 
ration than under the present constitution ; and the. 
states being much more completely sovereign, their in* 
stitutioiis were much more independent. 

^^The convention which framed the constitotion, on 
turning their attention to the judicial power, foniid it 
limited to a few isbjects, but with respect to some df 
thoi^e objects extending in its appellate form to the 
judgments of the state courts. They extended it, 
among other objects, to all cases arising under the con^ 
stitution, laws, and treaties of the United States; and 
iu a subsequent clause declare, that in such cases, the 
Supreme Court shall exercise appellate jurisdiction. 
Nothing seems to be given which would justify the 
withdrawal of a jodg&ieut rendeted in. a state court on 
the constitution, laws, or treaties of tbe United States 
from this ap^late jurisdiction. 

^^ Gr6at weight has always been attached to contem- 
poraneous exposition. No question it is believed bas 
arisen to whicb this princjiple applies more unequivo- 
cally than to that now under consideration. 
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^Jn dkcassiiig the extent of the jadidal poirer^ tht 
FederaUft says^ ^ Here another question occurs : what 
relation would anbtist between the national and state 
courts in these instances of concurrent juris^ction ? I 
answer that an appeal would certainly lie from the lat- 
ter to the Supreme Gonrt of the United States. The 
tonstitution in direct tenns gives an appellate jorisdic* 
tion to the Sopreme Gourt in all the enumerated cases 
of federal cognizuice in which it is not to have an ori« 
^oal one^ without a single expression to confine its 
op^ation to the inferior federal courts. The^ objects 
of appeal^ not the tribunals from which it is to be made^ 
are alone Contemplated. From tlds circamsiance^ and 
fi^m the reason of the things it ought to be construed to 
extend to tlie state tribiinals* Bither ttus mudt be the 
case^or the local courts must be excluded from a concur* 
rent jurisdiction in matters of national concern^ else the 
jttdicial authority of the Union may be eluded at the 
pleasure of every plaintiff or prosecutor. Neither of 
tiiese consequences ougfat^ without evident necessity^ 
to be involved ; the latter would be entirely iaadmissi- 
ble^ as it would defeat som€( of the most important and 
aTowed purposes (tf the proposed government^ and 
would essentially embarrass its measures. Nor do I 
perceive any foundation for such a supposition. Agree- 
ably to the* remark already made^ the national and 
state systems are to be regarded as one whole. The 
courts of the Itttw will of course be natural auxilia- 
ries to the execution o( the laws of the Union^ and an 
appeal from them will as naturally lie td^hat tribonat 
which is destined tp unite and assimiUte the principles 
of natural justice^ aiid the rules of national decision. 
The evident ilim of the plan of the national convention 
is^ that all the causes of the specified classes shall^ 
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for weighty piiblfe rMtons^ receive iii^ ori^Al or 
final detenbiantHm iir the cdurte of the Union. To 
confine^ therefore^ the geneml exprewionB whidi f^ra 
ap|»eUeie jniiidk^ffon to the Snjprene Coort, to appeals 
from the raborflinate fofdere) conrtg^ instead of allows, 
ing their eileneion to the state conrts^ would he to 
abridge the latitude of the terms^ ip subversioh of the 
intent^ contrary to every sonnd rule of itttcsrpretatien.' 
^^ A contemperaDeons exipnsitidn of the eonstitntioiiy 
certainly of notIe«^ antbn^ity^ than that which has been 

jttst cited^ is the jadicwy <^ i^)f W^ know thai 
in the congress whidi passed that act, were many emi* 
neot members of the cofivention which formed the coi^ 
stitntion. Not a single individual so fsf as is knewn^ 
anpposed that part of the act which givee the Soprente 
Cmai appellate jnrisdiction oyer the jndgments of the 
atate courts m the cases therein Sfiedfied^ to be unau- 
thorisf^d by the ci»8titixtioii. 

f ^ WUle on this {art of the argament^ it muy be Idso 
material to observe^ thai the nioform decisions of thitf 
court on the i»oint now under consideration^ have beett 
assented to^ with a shiglo ei^epttoa^ { ISO) by the coutttf 
of every stMe m the Union^ whose judgments h^e 
beat revised. It has been the an welcome dkify of thia^ 
tribunal to reverse flie judgments of mfsny stufe courta 
in cases m which Uie straogest state fseMags were en-? 
giiged# Judges^ whose talents and charaetcir would 
grace any bench ; tcf whom a disposition to submit te^ 
joriadiction that is usurped^ or to surrender thek legiti- 
mate powers wiU certainly not be imputed^ tmve yield- 

(120) Supposed tor be fte erne ^f Hunter's lesse^e v. Murtio, of 
which the particulars maj be seen ia 7 Crauch, 604, iind t 
Wheaton, 304. The ultimate acquiescence of the state tribunal 
restored the harmony of the general system. We ai^ all fellow- 
dtizenS) and dl have bat one interest 
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ed without heiitatkm to the antborify by which tbdr 
jodgnuuits were, reversed^ while they perhaps disap* 
proved the jodgntent of reversal. 

<^ This coBcarrenoe of statesmeD^ of le^lators^ and of 
judges^ in the same coaatmctioii of the coostitutioa^ 
Biayjasily inspire some oonftdraoe in that constmc* 
tion."(181) . 

la this case^ as may have been perceived from the 
course of reasonings the appellate jorisdiction was ex- 
erdsed orer a state csmrL In t8M^ the consideration 
of the same qoestion was again thrown en the Supreme 
Courts on an appeal from the circuit court of the Uni* 
ted States for the district of Ohio^ in an equity case. 

In the extract we shall also give of the decision pro* 
nounced by the chief justice in this case^ we shd.1 per« 
cmve some farther important prind^es laid down 
which will be found serviceable in a future view of the 
pow^s of the United States courts tiiat will be pre* 
seoted to the reader^ at ihe same time we must not be 
understood to have a design to apply arguments^ evi- 
dently inteoded only for cases of a civil nature^ far- 
ther than &ir reasoning will justify. 

^^ In aupport of the clause^ in tiie apt incorporating 
the subscribers to the Bank of the United States^ it is 
said that the legislative^ ^cecntives and judicial powers 
of every well iconstracted government^ are co^extensive 
with each otber^ .That is^ they are potentially co-ex- 
tensive. The executive department may constitution-, 
ally execute every law which the legblature may con- 
stitutionally make, and the judicial department may re- 
ceive from the legislature the power of construing every 
such law. All governments which are not extoemely 
defective in their organization^ must possess withm 

(121} 6 WheatOD^ 413. Cohens i;.^^^i|;iiiia. 
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themselves the meaiis tit exponndhaig as well as enfore- 
^itig their/ on^ laws. If we examiite the constitation of 
the United Bt&tes, we find that its framers kept this 
polHieal principle in view. The sfecond article vests 
the whole exectttive power in the president, and the 
Aird declares, that < the judicial power shall extend to 
all cases in law and equity arising under this constitu- 
tkm, the laws of the United States, and treaties made 
ar which shall be made under their authority,^ 

* ^^ This clause enables the judicial department to re* 
ceive jurisdietion to the fall extent of the constitution^ 
laws, and treaties of the United States, when any 
qaestion respecting them shall assume such a form- 
that the ju^dal power is capable of acting on it. 
That power is capable of acting only when the sub- 
ject is submitted to it by a parly who asserts his rights 
in the form presoribed by Jaw. It then becomes:^ a 
case,^ and the constitnticm declares that the judicial 
power shall extend to ^ all cases arising under the 
OMistitution, laws, and treaties of the United States.' 

^^The suit of the Bank €i the United States v. Os- 
borne and others, is ^ a case,' add the question is, whe- 
ther it arises under a law of the United States? 

^^ The appellants contend that it does not, because 
several questions may arise in it, which depend on the 
general principles of the law, not on any act of con<p 
^ess« 

^^ If tliis were sufficient to withdraw a case from the 
jurisdiction of the federal courts, almost every case^ 
although involving the construction^ of a law, would be 
withdrawn ; and a clause in the constitution; relating 
to a subject of vital importance to the government, and 
expressed in the most comprehensive terms, would be 
construed to mean almost nothing. There is scarcely 
aoy case, every part of which depends on the consti- 
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fotioDy kws^ or treaties of the Usltod States. Tke 
qoeetiooe whether the fact alleged ae thtf fiMuidatioii 
of the action be real or ftctitioas ; whether the oondoct 
of the plaintiff haa been snch aa to entitle, him to main- 
tain hia action; whether his ri^t is barred; whether 
he has received satisfaction^ or haa in any inanner 
released his claims — are questions^ some or all of 
which may occor in almost every case ; atid if their 
existence be snflkaent to Mrest the jorisdii^n of ths 
conrty words which seem intended to be as extensive 
as the constitotion, laws^ and treaties of the Union-^* 
which seem designed to give the courts ef the govern- 
nent^ the coastmction of all its acts, so far as they 
affect the rights of individuals, would be reduced t0 
i^BMist nothing. 

^^ In those cases in which original joris^tion is given 
to the Supreme Court, the judicial pow^ of tlie 
tlnited States canni^ be exercised in its appellate 
form. In every other case, the power is to be exer- 
cised in its original or appellate fimn, i»r both, as the 
wisdom Gt congress may direct With the exception 
rf these cases, in which original jurisdiction k ^ven 
to this court, tliere is none to which the judicial power 
extends, from which the cmginal jurisdiction of the 
inferior courts is excluded by the constitution. Origi- 
nal jurisdiction, so far as the constkution gives a rule, 
is co-extensive with the judicial power. We find in 
the constitution, no prohibition to its exercise, in every 
case in which the judicial power can be exercised. It 
would be a very bold construction to say that this 
power could be applied in its appellate form only, to 
the most important class of cases to which it is appli- 
cable. 

^^ The constitution establisbes the Supreme Court, 
and defines its jurisdiction. It enumerates cases in 



Ciufc xxvn.] a4i 

winch its jwisdieiion is orij^nal and exclusive.; and 
tkea detaes tibat which is afiyellate^ but does not inn* 
nuato that ia any snch case the power cannot be exer* 
ciaed in it« original fwm by coorts of original juris- 
diction. It is not insinuated that the judicial pown> 
in caaes deptending on the character oC the cause^ can« 
nirt be exercised in the first instance^ in the courts of 
the Uniott^ but must first be exeircised in the tribunals 
of the state ; titbonals over which the gpvemment of 
the Union has no adequate control^ and which aurgr 
be closed to any claim asserted under a law of the 
United States. 

'^ We perceive^ then^ no ground on whidi the propo- 
sition can be maintained^ that congress is incapable of 
giving the circoij; courts original jurisdiction in any 
case to which the appellate jurisdiction exteuds. 

'f We ask, then, if.it can be sufficient to exclude thia 
jurisdiction, that the case involves questions depend- 
ing on general principles? A cause may depend on 
auroral questions of &ct and law. S^me of them 'may 
depend on the cimstruction of a law of the United 
Stales ; others on |^m:n|^es unconnected with that law. 
If it be a suftdent foundation fmr jurisdiction, that, 
the title or ri^t set up by the pai^, may be defeated 
by cme construction of the consiitation or law of the 
United States, and sustained hy the oppositecoastmc- 
tioo^ provUed the facts necessary to support tli& action 
be made out ; then all the other questions most be de« 
dded as kicidental to this, which gives that jurisdic- 
tion. Those other qoestiens cannot arrest the proceeds 
in^ Under this construction, the judicial power of 
the Union extends effectively and benefidally to that 
most important class of cases> which depend on the 
character of the cause. On the opposite construction^ 
the judidal power never can he extended to a whole 
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case^ as expressed by the coustitationy but to tboki^ 
parts of cases only whicb present the particular questma 
involving the constmction of the constitntaon or the law. 
We say^ it never can be extended to the whole case^ be- 
canse^ if the circnmstance that other points are involved 
in it, shall disable congress from aathorSzing the courts 
of the Union to take jarisdiction ^ the original 
caose, it equally disables congress from authorizing 
those courts to take jurisdiction oithe whole cause on 
an appeal ; and thus, words which in their plain sense 
apply to a whole cause,. will be restricted to a single 
question in that cause ; and Words obviously intended 
to secure to those who claim rights under the constitu- 
tion, laws, w treaties of the United States, atrial in 
the' federal courts, will be restricted to the insecure 
remedy of an appeal upon an insulated point, after it 
has received tiutt shape which may te ^ven to it by 
another tribunal into which he is forced against his 
wilL < 

<^ We think, then, that when a question, to which the 
judiciid power of the Union is extended by the con- 
stitution, forms an ingredient of the original cause, it is 
in the power of congress to give the circuit courts jur 
risdiction of that cause, although other questions of 
fact or of law may be involved in if (1S8) 

From these two decisions we collect, among other 
matters, that the appellate jurisdiction does not depend 
on the court where the decision was given, but on the 
subject to which it relates } that it is not necessary that 
the subject should be purely and abstractedly of a sin- 
gle nature within the view of the constitution, but may 
be connected with other matter, and the entire subject 
so formed falls within the appellate jurisdiction ; that 

(tSS) 9 WheatoD, 733. Osbcirne f . Bank of the United.States. 
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this jarisdiction is essential to the well-beiog of the na*^ 
tioii, and that the Supreme Gonrt have not the power 
to decline its exercise, A tribunal so high^ fully sub- 
mitting to its constitutional obligations^ when motives 
may easily be conceived of a personal nature^ to tempt 
it to relax or evade their performance^ affords an ex- 
ample for the imitation of all. (1S8) 

(123) In these^quotations tiie, author has retaia<0d, without ap> 
proving of 9 the expression /e(2er^> frequently applied to the courts 
of the United States. The government not being strictly a federal 
government, its tribunals are not properly federal tribunals. He 
refers to his antecedent remarics, to show how.Httle, if any of the^ 
pure federative quality, was intended to be retained in it, nor on 
the other hand» is it liable to the objoetion sometimes raised, that 
its wa^n advocates aim at rei)dering it a consolidated government 
destructive of state sovereignty. The minority, who at first of^pos- 
ed its adoption, were, no doubt, sincere in the alarm they profess- 
ed in thia respect: but time has proved that it is utterly ground- 
leas^and the state sover^gntias are, in all respectrnot voluntariif . 
ceded to the United States, as vigorous as ever. . 
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» 

Of the Bukg of Iheision* 

THE rales and principles by which the jadicial 
power is to be administered^ form the next subject of 
consideration^ and here we have^ in the constitntioo, 
the benefit of a text which in some respects is explicit^ 
and in all others supplies a foundation on which it^ is 
apprehended we may securely rest. 

The laws of the United States and treaties made 
under their authority^ form the explicit principle of the 
judiciary power/ and in respect to their liigh obliga- 
tion no question can prise^ but anoth^ part ctf the same 
sentence leads us into a wider field of inquiry. The 
constitution itself is the supreme law of the land^ and 
all cases arising under it are declared to be within the 
judicial power* To every part of this well-digested 
work we are bound to give an efficient construction. 
No words are there used in vain : as a literary compo- 
sition^ the union of precision with brevity constitutes 
one of its chief ornaments iind recommendations. When 
we find a distinction between cases arising under the 
constitution and under laws and treaties^ we are net 
at liberty to suppose that the former description was 
introduced withtmt a definite meaning. The other de- 
signations are not more plain than this. We under- 
stand what is meant by cases arising under laws and 
under treaties, but something more is evidently npeant. 
We may recollect that in another article of the consti- 
tution, laws made in pursuance thereof, and treaties 
made under the authority of the United States, are 
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declared to be the supreme law of the land. The subor- 
dination of all legislative acts to the constitution is there- 
by provided for^ and it is inconsistent with the whole frame 
of its composition to consider any part of it as an use- 
less repetition of words. We are therefore bound to 
say^ that cases may arise under the constitution which 
do not arise under the laws^ and if this point is con- 
ceded or established^ we are next to inquire what are 
those cases. 

Of a civil nature nothing can properly be said to 
arise under the constitution^ except contracts to which 
the United States are parties. Jurisdiction is given 
to them over controversies in which States and in- 
dividuals of certain descriptions are concerned^ but 
those cases would exist although the constitution did 
not exist. The courts of the United States are, in these 
respects, merely the organs of justice, and by the first 
act of congress illative to the judicial establishment 
(1S4) it is expressly declared that the laws of the 
several states, except* where the constitution, treaties, 
or statutes of the United States shall otherwise require 
or provide, shall be regarded as roles of decision in 
trials at common law, in courts of the United States, 
in cases where they apply. The term, laws of the se- 
veral states embracing as well their tommon as their 
statute laws, there is no difficulty on this subject. It 
is admitted that every state in the Union has its pe- 
culiar system and rules of decision in cases for which 
no positive statutes are provided, and of these general 
rales the United States have the benefit in all cases of 
contract which may occasion suits on their behalf, either 
in their o\vn courts or in those of thi several states. To 
their own courts a similar power could not be given 

(124) Act of September 24, 1789. 



28a [c»A*. xxvn. 



He obseryea that the United States for many and 
most important purposes form a single nation. 

^< In making peace^ we are one people. In all com- 
mercial regulations^ we ar^ one uid the same people. 
In many other respects^ the American people are <me^ 
and the government which is alpne ci^i^ble of control- 
ling and .managing their interest in all these respects^ 
is the go?ernment of the Union> and in that chainc- 
ter tiie people have no other. America has choaen to 
be in many respects and to many pwposes a nation ; 
and for all tbeae purpoai^Sy her ^vemotent it competent 
and complete. The people have decli^red^ that in the 
exercise of all powers given for these phjects^ it is 
supreme. Jt can^ then^ in affecting these ol^ects^ lo^- 
timately control all individuals or governments within 
the American territory. The constitution and laws of 
n atate^ so far as they are repugnant to the constitotion 
and the constitutional It^wf of th6 United States^ are 
absolutely void, Theike states are conatituettt parts of 
the United States* They are members of one great 
empire*^for some purpose^ sovereign $ for . some pur- 
poses subordinate. 

^^ In a government so constituted^ is it tinreasonable 
that the judicial power should be competent to give 
efficacy to tb6 constituttpnal la.ws of the legtslature? 
That department can decide on the validity of the con- 
stitution or law of u state if it be repugnant to tbecon- 
fititutio|i or to a law of the United Sta^s. Is it unrea* 
sonable that it should also be empowered to decid^on 
the judgment of a state tribunal enforcing such iin^on- 
stitotional law ? Is it so very unreasonable as to fur- 
nish a justUcation for cimtrolling the words of a con^ 
stitution ? 

^f When a government is coolessiedly supreme^ in re- 
spect to objects of vital interest to the iiation^ there is 



CHAP.XXVIL] 288 

Bothing mconsisteiit with toaiid reason^ or incompati- 
ble with the nature of goverottent, in making all its 
departments eapreme^ so far as respects those objected 
and so fkr as b necessary to tlieir attainment. * The 
exercise of the appi^llate power over those judgments 
of tlie state trtbanals which may contravene the coh- 
stitution or laws of the United States^ is essential to 
the attainment of those objects. 

^^ The propriety of entrusting the construction of the 
constituti0n^ and lawi made in pursuance thereof^ to 
the judiciary <tf the Union^ has not^ as yet^ been drawn 
into question. It seems to be a cwollary from this po* 
Meal axiom^ that the federal courts should either pos* 
sess exclusive jurisdiction in such cases^ or a power to 
revise the judgment rendered in them by the state tri- 
bunals. If the federal and state courts have concunrent 
jurisdiction in all cases arising under the constitution^ 
laws^ and treaties of the United States ; and if a case 
of this description^ brought in a state courts cannot be 
removed before judgment^ nor revised after judgment^ 
then the construction of the constitution^ laws^ and 
treaties of the United States^ is not confided particu- 
larly to their jndk^ial department/ but is confided 
equiEilly to that department^ and to the stitte courts^ 
however they may be constituted. *^ Thirteen indepen- 
dent courts/ says a very celebrated statesman^ (and 
we have now more than twenty such courts,) ^ of final 
jurisdiction over the same dauses, arising upon the same 
laws, is a hydra id govehiment, from which nothing but 
contradiction and confusion can proceed.' 

^Dismissing the unpleasant suggestion, that any 
motives which may not be fairly avowed, or which ought 
not to exist, can ever infiuence a state or its courts ; 
the necessity of uniformity, as well as^ correctness in 
expounding the constitution and laws of the United 
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cases the jodidal power is not conined to positive 
statates. 

We DOW proceed, f^manibus certe tremuUs^J to the 
application of the same priociples td cases of a crirai- 
nal nature. (1S8) In a matter so important, and on 
which there has been sach a variety of opinions, it 
seems incumbent distinctly to state the process of rea^ 
soning, by which a conclusion apparently differing 
from that which has influenced so many wise and 

(1S8) It does not appear that this interesting question, thougk 
olten discussed, has jet been definitively settled by the Supreme 
Court of the United States. It was first nused in ttie case oi the 
United States y. Worrell^ 2 Dall. 297, when Judge Peters dissented 
from Judge Chase. The clear and manlj, though brief exposition of 
the opinions of the former, merits great attention. In the following 
year, 1799, in the case of the United States ▼• JFiUiamsy Ch. J.Ells- 
worth hdd that the common law of this country remained the same 
as it was before the reTohition. Qther decistons, not reported, are 
believed to have taken place. In the United States r. M'GiUf 
Judge Washington is represented to have said that he had often so 
decided it, 4 Dall. 429. The case of the United States v. Hudson 
and Goodwin^cwne into the Supreme Courts in 1812, it was not 
ai^ued. In 1816 another case was brought up. The judge of the 
circuit court for the district of M^^^chusetta, maintaining a com- 
mon law jurisdiction in opposition to the district judge, the case of 
the United States v. Coolidgey was removed according to the pro- 
visions of the judiciary bill into the Supreme Court Unfortunately 
the attorney-general tiiffi^ declined the argument Tliree of the 
teven judges observed that they did not consider the qaiestioa as 
settled, but the court declaring that they would have been willing 
to hear the question discussed in solemn argument, yet, under the 
circumstances, they would not review their former decision 
or draw it into doubt. See 1 Wheaton^ 415, and for the original 
case, 1 BaUisdUy 488. Two cases, earlier than any of these, United 
States v. Bavanif in 1792, and United States v. Henjield, in 1793, 
are passed dVer^ because the question was not distinctly raised in 
either. And for the same reason no reliance is placed on the United 
States V. Pickerings on an impeachment before the senate in 1804, 
all the charges in which were purely at common law. 
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virtaons members <tf our comauinity, has tieen at:' 

I 

tained* 

The four foUowing proposiUons form the basis of 
this conclusion. 

1* On the fonQati<>n of society^ prior to positive 
laws, certain rules of moral Hction necessarily arise, 
the foundation of which is the observance of justice 
among the members of the society. 

S. On the formation of the constitution of the United 
States, such rules arose without being expressed ; the 
bresish of them oraatitutes offences against the United 
States. 

8. If no judiciary power had been introduced into 
th6 constitution of the United States, the state courts* 
could have punished those breaches. 

4. The creation of such judiciary power was in- 
tended to confer jurisdiction ot^er such and dther of- 
fences, not to negative or destroy it. 

1. It was intended by Divine Providence that man 
should live in a state of sociefy. BeiUBon and reflection 
were ^Lven to him to be used and improved. Social af* 
jfections were created^ as natural impulses to promote 
their use and improvement, by leading and keeping man* 
kind together. When societies commence, certain rules 
of action are necessary. Men are not equally honest and 
virtuous ; without some restraint, injustice and violence 
would soon throw the association, however small, into 
disorder and confusion. Hence arises at once a law of 
tacit convention, founded on a few plain principles. It 
requires no positive law to have it understood, that 
one shall not, without cause, deprive another of his 
property, or do injury to his person. When the pe- 
riod arrives for the fiormation of positive laws, which 
is after the formatioii of the original compact, the le- 
gblature is employed, not in the discovery that these 
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acts are unlawful^ but in the application of panish- 
ments to prevent them. In everj code, we find a dis- 
tinction between things mala in se^ things in them- 
selves anlawfnl ; and mala prokibitaf things which be- 
come unlawful from being prohibited by the legislature. 
But circumstances may delay the formation or the ac^- 
tion of a legislative body^ or its provisions may be in- 
adequate to the redress of experienced or expected 
evils. In this interval^ can no rights to property be ac- 
quired or preserved — can no binding contracts be made 
— are theft^ robbery^ murder^ no crimes P Opinions so 
monstrous can be entertained by none. On the con- 
trary^ the human heart; the universal sense and prac- 
'tice of mankind ; the internal consciousness of the Di- 
vine will^ all concur in pointing out the rules and ob- 
ligations by whicb we are bound. 

Emphatically termed the law of nature^ it is im- 
planted in us by nature itself; it is felt^ not learned ; 
it is never misunderstood^ and though not always ob- 
served^ never is forgotten. Cicero in his Treatise ie 
Legibusy remarks that law^ (and he explains that he 
speaks of general/ not positive iMr,) is the perfection 
of reason^ seated in nature^ commanding what is rights 
and prohibiting what is wrong. Its beginning is to be 
traced to times heicxtt any law was written^ w any ex- 
press form of goverament adopted. 

This proposition is indeed too plain to be contra- 
dicted ; and we^ therefore^ pass on to the second, which 
may require a closer examination. 

2. We have seen that the constitution was the work 
of the people. It was the formation of a new and pe- 
culiar association, having for its objects the attainment 
or security of many important political rights, which 
could not otherwise be fully attained or secured; but 
not embracing in its sphere of Hction all the political 
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rights to which its members were individaally enti- 
tled. So far as related to those other rights^ the peo- 
ple were satisfied with other associations^ in each of 
lyhich the law of nature^ under the usual appellation 
of the common law^ prevailed. Bq far as related to 
the new rights and duties^ springing frqm the new po- 
litical association^ the same tacit compact which is ac- 
knowledged to exist in all society^ necessarily accom- 
panied this. Nothing short of express negation could 
exclude it Every member of society has a direct in- 
terest in the prevention or punishment of every act 
contrary to the well being pf that society. Before the 
constitution was adopted, every act of such a tendency, 
having relation to the state association, was punish- 
able by the common law of such state, but when it 
was adopted, certain actions, whether considered in 
reference to persons, to particular places, or to the 
subject itself, were either expressly or by implication 
withdrawn from the itnmediate cognizance of the states. 
The people of the XTnited States did not, however, 
mean that if they amounted to oflfences they should go 
unpunished. The right of prosecution and of punish- 
ment was not meant to be surrendered. In this in- 
stance, the converse oT the well known proposition, 
that whatever is not delegated to the United States 
is reserved to the people, is the true construction. The 
people possessed at the moment the full right to the 
punishment 4pf offences against the law of nature, 
though they might not be the subject of positive law. 
They did not surrender this right by adopting the 
constitution. An offence against them in a state capa- 
city, became in certain cases an offence against them 
in relation to the United States. In fact, there is no 
offence against the United States which is not an of- 
fence against the people of the United States* They 

33 
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did not^ perhaps we may even, say, that ivithonl being 
in some degree guilty of political auicidey they coold 
not cede or relinqoiah the right to punish such acts. 
tf they had^ the system itself would spun dissolve, 
^hey gave no power to congress to pass any pensi 
Jaws whatever^ except on this basis. !Elvery act de- 
claring a crime and imposing a penalty r^ats upon it. It 
follows that this source of the power of congress must 
be admitted. It may be attenuated by positive law, 
but it never can be exhausted, unless we can suppose 
that positive laws may meet and provide for all the in- 
calculable varieties of human depravity. But in no 
country has this been found practicable. 

In the very terins made use of in the constitution, it 
is manifest that a new and distinct class of duties wer^ 
to arise^ which would tend to produce a new and dis^ 
tinct class of offences. The words are, as we have 
already seen — that the judicial power shall extend to 
all cases in law and equity arising under this consti- 
tution^ the laws of the United States and treaties. No 
jurisdiction over crimes is given, except as they are 
included in the antecedent words, cases in law ; but it 
is declared that they shall be tried only by jury, .We 
have thus three divisions of judicial subjects. 

I. Cases including crimes arising upder the con« 
stitution. 

IL Cases including crimes arising under acts of 
congress. 

III. Those arising under, treaties^ 

There may then, be crimes arising under the con- 
stitution, on, whigh, no act of congress has been passed ; 
but if. such an act has been passed^ as ia alL counteies 
positive laws control the common law, the act is pun- 
ishable under such positive law, 

If only the infractimi of trtaties and acta of congcess 
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had been considered as erimiaal actii^ there Wottld 
have been a manifest impropriety in the introdnctiod 
of those ^^ords-^-^rising nhder the constitntion. But 
they were certainly ased with the intention that they 
shoald have the same effect in criminal as in civil 
cases. The construction we venture to affix appeani 
to ns to render the whole system harmonious^ efficient^ 
and complete. 

J3. Our next position is, that if the constitution of the 
United States had been wholly unfurnished with a 
jadiciary power, offences of this description could be 
punished through the medium of the state courts. 

In the year 1779, one Gomelius Swecrs, a deputy 
commissary of the United States, was indicted in a 
court of oyer and terminer then held by the judges 
of the Biipreme Court of Pennsylvania, for forging 
and altering two receipts given to him by persoofs 
of whom he had purchased goods for the use of the 
United States. The indictmeht, in compliance with 
judicial forms, was laid to be against the peace and 
dignity of the commonwealth of Pennsylvania, with 
intent to defraud the United States. M^Eean, G. J. 
after hearing the arguments of counsel, supported the 
indictment. (1S9) It is a inemorajble instance of the 
power of the common law to accommodate itself to the 
attainment of substantial justice. Even the articles of 
confederation did not then exist, but the court recog- 
nised the United States as a corporation. It was an 
offence against the United States, in which the state 
of Pennsylvania had no other interest than as one of 
thirteen states. But the prosecution was technically 
supported as an offence against the state of Pennsyl^ 
vania. 'Vbere is another important consideration. 

(129) 1 Dallas, 41. 
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There existed at that time no act of assembly in Penne 
sylvania which rendered sach an action a crime. By 
the English common law it was not forgery. The 
coort must have proceeded therefore on higher ground. 
The |Nrinciples laid down in our second position sop- 
port their judgment. The soundness of this ^ecision^ 
as well as that in the case of De Long Champs^ (^^0) 
has never been. questioned. We may therefore safely 
infer^ that the state judicatures woold^ if necessary, a& 
ford an easy and a certain remedy in all cases of a cri- 1 

minal nature, arising under the consUtution of the ' 

United States. 

4. It only remains to inquire, whether the addition 
of a judiciary system to the constitution of the United 
States diminishes the power of punishing^ offences 
arising under it. It is w'ell understood that the mo- 
tives for annexing a judiciary power were to give force 
and energy to the government. It was apprehended 
that less interest in the concerns of the Union, and less 
uniformity of decision might be found in th^ state 
courts ; and it was thought expedient that a suitable 
number of tribunals under the authority of the United 

(130) The case of De Long Champs in 1783, though not equally 
strong, was of the same nature. This was after the articles of 
confederation in which the intercourse with foreign powers was 
exclusively reserved to the United States. The defendant had 
assaulted the secretary of the legation from France. The indictment 
here was remarkable. It described the person assaulted as secre- 
tary of the legation of France — consul general to the United States, 
and consul to the state of Pennsylvania, and it concluded — ^^ In 
^^ violation of the law of nations, against the peace and dignity of 
^ the United States, and of the commonwealth of Pennsylvania." 
It was learnedly argued $ but the court without difficulty decided 
that they had jurisdiction, and that it was punishable y an oflfence 
against the law of natioiisd — 1 Dallas, 111. Some parts of the 
opinion of Chief Justice Kjentin Lynch's case, 11 Johnson, 549,c(Hn- 
cide with these remarks. 
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States should be dispersed through the country^ subject 
to the revision of superior courts^ audflually ceuteringia 
a €ommon bead^ the Supreme Court. To these tribunals 
was imparted the power which the state courts would, 
it is presumed, have otherwise continued to exercise, 
of expounding and enforcing whatever was properly 
cognizable as an offence against the United States. 
But it cannot be conceived, that a system intended to 
strengthen and invigorate the government of the Union, 
can impair and enfeeble it. It cannot be supposed, that 
the effect of providing weapons for its defence, is to 
stcip it of its armour. Neither can it be supposed that 
it viras intended to establish a system so incongruous as 
to confine the United States courts to the trial of 
offences against positive law, and to rely upon the state 
courts for relief against acts of the other description in- 
jurious to the United States j nor yet that the United 
States, having so strong an interest in being protected 
against such acts, meant. to relinquish and abandon the 
remedies against them altogether. 

In addition to these general grounds, we ought not 
to omit the peculiar jurisdiction given by the constitu- 
tion over districts ceded by states for certain purposes^ 
and also over the territories acquired from the states or 
from foreign powers. A construction which implies that 
in such places any offence not expressly prohibited by 
an act of congress, may be committed with impunity, 
cannot be a sound one. 

Let us also consider persons of a certain descrip- 
tion. . The constitution, as we have already seen, 
gives to the courts of the United States jurisdic- 
tion in all cases affecting consuls. Congress, in 
creating the inferior courts, assigned to them an ex- 
clusive jurisdiction in criminal cases over consuls. In 
1816, a foreign consul was charged with the commis- 



258 [Chap. XXVm. 

sion of an atrodous erime within the state of Pendsyl* 
vania, for which an indictment was foand against him. 
He denied the jurisdiction of the state coairt^ and was 
discharged. He still goes untried^ labouring nnder an 
unmerited iniputation if innocent^ and if guilty nn- 
punished^ which^ if the doctrine here opposed is cor- 
rect^ is an nnavoidable consequence. 

Still, however^ although these positions may be con- 
sidered as sounds some serious objections remain for 



1. In the inquiry whether the courts of the United 
States possess jurisdiction of a criminal nature in any 
case not pronded for by ah act of congress, it has al- 
ways been supposed that the common law of England 
was alone to be considered. Chase, J. says, ^' If the 
^ United States can for a moment be supposed to hare 
^^ a common law, it must, I presume^ be that of Eng- 
^*land.'^(181) 

Thus the attention has been confined to a part only 
of the general question ; and if it is onderstood by 
conrts> that tiiey are only to decide whether the com* 
mon law of^ ETngland is in such cases to be the sole rule 
of decision, it is easy to account for some of the opinions 
that have been given. Both Ghase, J. and Johnson, J. 
justly observe, that the common law of England has 
been gradually varied in the different states, and that 
there exists no uniform rale by which the United 
States could be governed in respect to it The latter, 
with great troth and effect remarks that, if the power 
implied on the formation of any political body, to pre- 
serve its own existence and promote the end and ob- 
ject of its own creation^ is applicable to the peculiar 
character of our constitution, (which he declines to ex- 

(131) 2 Dallas, 384. 
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amine,) it i« a principle by no meaiis pecoliwr in the 
common law [of England.] ^^ It is coeval probably 
^< with the flrst formatton c^a limited govcdrnment, be^ 
^^ longs to a system of universal law, and may as well 
^^ sopp^ the assumption of many other powers, as 
^^ those peculiarly acknowledged by the common law 
<^ of England/^ (188) 

We may account for most of the opposition in vari- 
ous parts of the Union from the qaestion having been 
misunderstood. That the common law of England was 
kept in view, to a certain extent by the framers of the 
constitutioD, even in criminal oasc^, and as such adopt- 
ed by the people, cannot be doubted. The instances 
ate numerous. Impeacbment, treason, felony, breach 
of the peace, habeas cai|ms, the trial by jury, and 
many other phrases and appellation^ derived from^ the 
common law of Englan4t appear both in the original 
text and the amendments. Butthis^ as justiy observed 
by a learned jurist, (188) was not Intended as a source 
of jurisdictiim, but as a rule or mean for its exercise. 
In this sense alone we are to accept those technical 

(132) 7 Cranch, 32^ United States v. Hudson. As this case was 
not argued by counsel, it does not distinctly appear why it was 
deemed by tiie court to depend on the common law of £lngland» 
and why it should not have been taken up on the general princi(d« 
aUuded to by Judge Johnson. This spontaneouB assumption of the 
ground of decisiop in the court below» confines Ae judf^ent of the 
Supreme Court to the question on the common law of England. 

In the United States v. Burr, Chief Justice Marshall also refers 
to that ** generally recognised and long established law» which forms 
^ the suMratmn of the lavrs of every state.'' fSee Sobertson^s JZe« 
fort of the Trial cf Aaron Bun.) 

The Chief Justice of Pennsylvania, in a case in 5 Bbmey, 55%^ 
truly observes that ^ every nation has its coQ;^i^on law." And are 
not the United States a nation P 

(133) Mr. Duponceau in his late work on the jurisdiction of the 
courts of the United States. 
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terms? and by no means as evidence that if any com- 
mon law was intended by the constitntion to be adopt- 
ed as a rale of action^ it was tbe common law of Eng- 
land. 

S. It is plausibly nrged^ that a system of law which 
defines crime^ without aj^ropriating punishment^ pos- 
tsesses no eflRcacy and does not merit adoption^ and it 
is inquired in what manner are offences agaimt the 
law of nature to be punished. 

The question is not without its intrinsic diflkulty^ 
and an answer cannot.be attempted without some diffi- 
dence^ but it is lM)ped that the following view will be 
satisfactory. 

1. We may lay it down as an asiLiom, that in every 
system of law^ whether express or impUed^ crime is 
held to be liable to punishment of some sort. 

The mere Muse of guilty however unhappy it may 
render the. offender^ yields no compensation^ and af- 
fords no security to society. 

' S. Punishment ought always to bear a just relation 
to the nature and degree of the offence. Positive law 
is sometimes arbitrary and unreasonably severe ; but the 
united sense t)f the community^ some of whom may 
commit^ and all of whom may suffer from the comihis- 
sion of crimes, is generally apposite and reasonable. 
If there is any deviation from the siri^t measure of 
punishment, it is generally on the side of humanity. 

8. Recurring, as far as we have , materials, to tbe 
history of ancient law in Europe, for we cannot take 
Asia or Africa as our guides, wq find that although the 
injured individual, or bis nearest friends, were some- 
times held to be eptitled to take redress into their own 
hands, and pursue the offender by their own power ; 
a practice so dangerous was gradually overruled, and 
punishment rendered the act of the wbole^ afforded 
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tbroagh the aiddiun of the whole the satisfaction pro- 
portiimed to the offence. (134) 

4. In remote timesy and in most countries^ this satis- 
fa:ction consisted p the forfeiture of something of value ; 
we have to^ this effect the authority of Momer, Ilii|d^ b. 
9^ y. 743. ^^ The price of blood discharged^ the mar- 
*^^derer lives/^ Of Tacitus^ in respect to the ancient 
Gennans. ^^ Lidtur ^tiant homieiiiwm eevto armento- 
^^ runi ac pecarum numero^ &c; homicide is also pun- 
^^ ished by the forfeiture of a certain number of catde or 
^^.fiheep/' and he adds^ that those convicted of other 
crimes were flued in propwtion^ a part of which was 
paid to the prince^ and part to him who was wron^^ 
or to his relations. Imprisonment was added^ either 
to coerce payment^ or as a further punishment. 

There was a tkne^ says Becearia, when all punish- 
ments were pecuniary. (135) Lord Kaimes lays down 
the same position/ and it is a settled principle in the 
ancient law of England^ that where an offenee has 
been committed to which ilo specific punishment is af- 
fixed by statute, it is punishable by fine and imprison- 
ment (139) Here then we have materials whi<^ labo- 
rious inquiry would probably increase, for ascertain- 
ing tfajfe nature of those punishments that by common 
cottsmit preceded positive law. Their mildness ought 
not to lead us to reject them. It would be a sorry ar- 
gument to say, that because a severe punishment can- 
not be inflicted, the offender shall not be punished at 
all. Judge Story truly remarks^ {197) that it is a set- 

(134) See the elegant ^elucidation of the subject by Lord Katmes 
in his hialorical law traicts. 
- . (135) C.17^ § 46. ^ 

(136) See also Grotius, b. 1, c. 2. Puff. b. viii. c. 3, § 1 1 . to the 
same effect. 

(137) United States v. Coolidge, 1 GalHson, 488. 
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tiki pKodple^ thai when an oftoiee exUte to which no 
specific puoisbment ia sAxed by itotote^ U i» prntsh- 
able by fine and impnaraniMt^ bat when h^.adda^ that 
if treaaoQ had been kit withoat pami^i&Qiit hy a* act 
of congress^ the puniabBi^ by fiae aad iiDp*iMiii«eiit 
mimt have uttacbed to it ; we must recdlect tha^ ikfi 
power to declan th» pnniabnieot beiag expre«% g^en 
to congresa^ U aeema to be taken OQt of the gfSMVol 
principle that would otherwke be appticahjie* 

On the wh^e^ we amve ai the condoaloB^ that 
crimes conmitted against 89C]3ty have btmi at all tivei 
the sabject o£ pmnahiiirait of somo.sxNrH '^^oddpfA- 
dent of positive Iftw^ the foidEeitoce ofpnifieijty^ or p^i^ 
*«Mal Iflberty^ has hew the 9wera)>J^Q9^ opt pei^ 
haps the Boiyersal chaicaetor of p^yishsiQ&t; for a dilTea- 
f&ee of manners will always have 4 BbBWg influence 
on the extent of pimiBhm/mt^ a^ the people are mild 
and peacei^le^ or ragged and ftooPiMs; and^ that this 
tUbnnals of jostieo in every case wiittiinr thais jiiris^^ 
iiotty are thns provited with a guides which il ^mad 
indaqoate to the safety of society^ magr at mtytiiaia be 
npdered more elfeetead by the lif^faitiye poww* 

It has been said^ tibat to ^ve iteffieirty the commen 
law ooght to have been expressly enacted, as part <tf 
the constitntion* Bnt how conld this have been: done ? 
Should it ha^ire^ bc»ea deseiibed as the. cornqmOi km of 
England? Itwas not contemplatod. The oomman law 
of any partkalar state in the Unioa? This wc^d 
have been e^ally inadmissible* It coold hai^ hMm 
introduced in no other than some such phrases as the 
following: 

<< The law of nature^ or the jitst and rational obHi- 
^' gations of men in a state ctf poHtfeal society^ shall be 
<^ the rule of decision in all cases not otherwise pro- 
^^ vided tmJ^ And sQ|tdy it w^nld bisya hiB)m deeded 



CiiAP. TSVUL2 388 



/ 



ft ifaost iiDiii5€%S9ary Aeclsraikm. R haa been well ob- 
wryed (bat tke attempt to emuoevate tfae powers neces- 
ffary atid pra|H^r to call the general powws into effect, 
woqH haye inTol?ed a cottiplete d%est of laws on 
^ery Babject tk^ wirich the con^totion relat«sK-accom- 
inodatad not only to the existing state of things^ bat to 
all possible changes ; for in every new application of t 
^beral power^ the particular powers^ which are the 
means of attaining the ofegeet^ muBt often necessarily 
Yary, aithoagh tite oi]^t reodiiifs tfae same. (188) 

In delivering tfae opinion of the Suprenre Court in 
tfae United States «t^. Hudson and Ghxidwin> Judge 
lohnson obsetves^ that it ^^ is not necfessary to inquire 
^^ wfaetiier tfam general govemment possesses tfae power 
<^ of conferring on ite coutts a jnrisdiction^ in cases 
•^^ similar to tfae {Hresent^ it is esoogh that soch jnris- 
" dicfion has not been conferred by any te^slative act^ 
^^ if it docis ndt reMlt to these Oddrts as a consequence 
^^df their ertetion.^' With great deference to an 
iiotfaority so respectabfe^ it is submitted that if th6 
]^reeeding observations are correct^ thfit jurisdiction bad 
been expressly givifn by the tet of September ^ 1789^ 
Wfaioh altbdugb r^eHkd 1^ tfae jlct of February 1^^ 
1801^ was^ revived by the stct tit March 8^ 1808^ and 
i# now in full force. By this act the circuit courte 
ai^ expr^sly invested wM the cognizance^ (the excld^ 
sive cognizaiKe says tfae law^) of all crimes Knd of- 
ftnees wgni^tMei tmder ike mLikofky of the United 
Sli&tos^ ex^Gepi wfaei^ ft« laws of (3ie United States 
«faail otherwise dir»rt^ If tfaeeflbttces of which we htlve 
been speakings wrise under the constitution^ they must 
pt cognizable tfndetr the authority of the UMted States^ 
Md are ttius rMldlMd co^izabte in tfao ckcuil eonrts» 

(l3^TISderalidt>'No;44. 
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The same learned judge in a snbseqaeat case^ wbstk 
he also delivered the oputioii of the Supreme Geart^ 
most correctly drew frma the constitution itself^ cer- 
tain principles necessary to support the asserted jurist 
dietion of m legislative body to punidi contempts against 
itself^ which he justly observes involves the interest of 
the people. 

^< The interests and dignity of those who created 
^^ the public functionaries^ require the exertion of the 
^^ powers indispensable to the attainment of the ends 
^' of their creation.'' (139) 

The qaestion before the court m(M unly un the ju- 
risdiction of the house. The predse nature of the of- 
fence committed did not appear on the face of the plead* 
ings. It was observed by him^ ^^ that we are mrt to de« 

^^dde that this jurisdiction does not exists because it is 
^^ not expressly given. It is true, thai such a power, if 

^^it exists, must be. derived from implication, and the 
^f genius and spirit of our institutions are hostQe to the 
^^ exercise of implied powers. Had the faculties of man 
^^ been competent to the framing of a system in which 
^^ nothing would have been left to iniplicatlon, the effiirt 
^^ would undoubtedly have been made« But in the whole 
^^ of our admirable constitution, there is not a grant of 
^^ powers, which does not draw after it others not ex- 
^^ pressed, but vital to the|r exercise, not substantive and 
^^ independent, but auxiliary and subordinate*'' 

Now we may be permitted to remark, that, the juris- 
diction thus raised and supported by necesmry implica- 
tion, could in this case, have operated only on those 
acts, which, by an implication equally necessary, were 
to be considered as offences. No act of congress has 
declared what shall constitute those offences. They 

(139) 6 Wheaton, 204. Anderson v. Duan. 
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must therefore essentially be^ what are termed con- 
tempts^ or breaches of privilege at common law. It 
was competent for the Supreme Gonrt^ (was it not in* 
combent on them ?) to notice that the non-existence of 
any legislative provisions on the subject, rendered it 
impossible to justify an imprisonment by virtue of the 
speaker's warrant for a non-existing offence. But the 
d>servation is, that ^^ the power to institiite a prosecu- 
^^ tion must be dependent on the power to punish. If 
^^ the house of representatives possessed no power to 
^^ punish for contempt, the initiatory process issued 
^^ in the operation of that authority, must have been 
^^ illegal ; there was a want of jurisdiction to justify it.'' 
And the omission to take this ground, seems to sup- 
port the argument excluding the necessity of a statu- 
tory provision. 

On the. same ground we may advert to the exercise 
of the power of impeachment. In neither of the cases 
already mentioned^ (140) were the acts charged to the 
parties accused, statutory offences. Tet the doctrine op- 
posed in this work, would render the power of im- 
peachment a nullity, in all cases except the two ex- 
pressly mentioned, ti^eason and bribery ; until congress 
pass laws, declaring what shair constitute the other 
^^ high crimes and misdemeanors." ' 

And thus the question seems to be at rest in the con- 
templation of both these courts^ for such they must be 
termed, when acting in those capacities^ and both of 
them are courts from whose decision there is no appeal. 

(140) See % 204. 
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CHAPTER XXIX. 

Of checks and restraints on the judicial branch. 

FROM these general views of the judicial power^ 
we collect that it is in the nature of a principle incor- 
porated for useful purposes into the'censtitution^ vested 
in various agents^ some of whom derive their anthoriQr 
from the United States^ and some from the states^ and 
holding their offices^ as will appear by reference to 
those constitutions^ on various tenures, but all possess^ 
ing the right of deciding on the validity 6f a law. 

If this power is in itself inordinate, if it is not con- 
aistent with the true interests of the people, it^might 
have been excluded from, or carefully qualified in, the 
constitution ; but it has been established by the people 
on full deliberation; and a few additional refiectfons ok 
its nature and utili^ may be admitted. 

In the first place we may cdiserve, ttmt a jmfidd 
power with such extensive attributes, is probably pecu- 
liar to thia country. Where there is not a fixed tvA 
settled constitution, whether wrftten or unwritten, 
which cannot be altered by the legialsttcrre, the judi- 
ciary has no power to declare a law unconstltQtbBii. 
In such countries, the people are at the mercy of the 
legislature. The appeals which they may make to 
their constitutions are disregibrded if they cannot be 
enforced, and the consti^tibn possesses merely a nomi- 
nal value. It tends indeed to excite discontents, by 
exhibiting rights that cannot be enjoyed, and promising 
restraints on government, that may be broken wiUi im- 
punity. 



The coBsiilutiiHi of the ITwIed States was not 
framed^ ki tbis res^ert^ oa ground new to us. The 
principle had been previously iraerted in all the state 
€iHistitttdons thra formed. It ha& been preserved in 
all those siuce established^ and none oi the alterations 
which we have heretofore notice^ (p. iZ,) have been 
extended to this point* 

We may then ipqoire^ in what mode or form of Ian- 
gaag^ it could have been excluded from the constitu- 
tion^ and what would have been the effect of such ex- 
dttsioQ. Being.in itself a necessary incident to a rci* 
gular and complete government^ its existence is im^ 
plied from the mere fact of creating such a govern* 
Bient ; if it is intended that it should not be commen* 
gmrate with all the powers and ol^ligations of the go- 
vecnmeot^ or that it should not fcmn any part of it 
wha|;eye]^ express term» of exclusion would certainly 
be required. 

Now k would.be difficult to reconcile the minds of 
fcsemeo^ to whom was submitted the consideration of a 
soheme of government^ professing to contain those prin«- 
i^les by wUbh a future legislature and executive were 
to be. regulated^ to any declarations that a subversion or 
abandonment of those principles, by either branch, 
and particularly by- the l^islature^ should be liable to 
no. remtance or /outtroli The Judidsd power potent 
llally existed befare any laws were tossed ; it could 
mt be withMt an object ; that object is at first the con*^ 
stitution. As the le^slature proceeds to act, the judi^ 
dal power follows their proceedings* It is a correc- 
tive imposed by. the constitotiGn on their acts. The 
legislature are not deceived or misled. Nothing indi« 
cales that tbegr alone are. to dedde on the constitution^^ 
ality of their own acls^ cnr that the people who may be 
iquredbg^ such act^^ are unprovided with any other 
dsffSMe than opm resistance to, them^ but without an 
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adequate power ia the jadiciary to the effect required, 
the people would be driven to suchresistatice^-obUged 
to wait till they could obtain redress through the ex- 
erqise of their elective powers, or be compiled to pa- 
tient submission. 

But the rigiits of the people are better, secured 
merely by the general undefined judicial power, neces* 
sarily inferred from the general language of the con- 
stitution itself, {nre-existing in their own state consti- 
tutions, never surrendered to the United States. In 
the last mentioned aspect, it would appear surprising 
that those who were most apprehensive of the self-in- 
creasing power of the general government, did not 
perceive the bulwark of their safety. The courts and 
the judges of every state possess, as before observed, 
the right to decide on the constitutionality of a law of 
their own state and of the Unitisd States. The prin- 
ciple itself, and not the mere tribunal, constitutes the 
public security. That such decisions are subject to 
the appellate jurisdiction heretofore spoken of, forms 
no objection to their value. The object of this juris- 
diction is to produce uniformity. Instead of reducing, 
it enhances the value, while it proves the universal 
bearing of the principle itself. .^ 

In the organnzation of this power thus salutary, thus 
necessary, is found the only difficulty. To render it 
wholly independent of the people is olqected - to by 
many : to affect its necessary Jodependeuce by the 
modes of creating and appointing its ministers, is liable 
to equal objections. In the first case, arbitrary and des- 
potic proceedings are apprehended. It is supposed to be 
the natural disposition of man when placed above con- 
trol, to abuse his power, or, if no corrupt motives pro- 
duce this consequence, there sometimes are found a 
laxity, a carelessness, a want of sufficient exertion and 
deliberate judgment in the exercise of it. On the other 
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bandy if instead of availing himself of his own know-^ 
ledge and capadty^ the judge submits to be governed 
)^j ihe opinions of others ; if he admits the desire to re- 
tain his office, the fear of giving offencse, or the love of 
popularity, to form any part of the ingredients of his 
judgment, an equal violation of his trust is apparent. 
It is therefore not without anxiety that the patriotic 
mind endeavours so to regulate the organization of this 
all essential power, that it Sihall be safely steered be- 
tween the two extremes. 

In all governments retaining a semblance of the pre- 
servation of popular rights^t it is believed that the struc- 
ture of the judicial power ought to be founded on its in- 
dependence. The tenure of office is therefore generally 
during good behaviour. Bat in some of our state govern- 
ments, judges are appointed for a term of years. In 
some, the appointments are miade by the executive, in 
some by the legislative power. The mode of appoint- 
ment is of little consequence as to the principle, if when 
it has been made, the magistrate, is independent of the 
farther favour of the appointing power. The more 
important q^uestion is the conditiojn and duration of the 
appointment. The condition of good behaviour neces- 
sarily ax^ompanies all judicial appointments, for what- 
ever term theytmay4)e granted. There are none during 
pleasure in this country, although the case is otherwise 
AS to some high judicial stations in England. (141) 
Cases of misbehaviour are therefore to be provided 
against. Honest errors in judgme^nt do not amount to 
misbehaviour. The court of the last resort is to correct 
all thpsQ which take place in the previoua tribunals. If 
this court shall itself be deemed to have committed an 



( 141 ) The lord ehaaGelh>r, the judges of the courts of admiralty^ 
vice*admiralty, &c. 

3d 
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errar^ there can be no redress^ becaOse from the nature 
of things, there must be 8om# point at which to slop : 
and it is better that an individual should sustain an in* 
jurj^ than that the whole system should be thrown into 
disorder. 

^ This last resort maybe differently constituted^ but 
there must be some final mode of deciding. 

On some occasions of dissatisfaction with the deci- 

« 

sions of the Supreme Court, different modes of revis- 
ing even their decisions have been suggested. The 
last of these known to the author has been to convert 
the senate into the final court of error and appeal. 

Of their competency in a practical view, no doubt can 
be entertained, but of the benefit which the public 
would derive by their unavoidable suspension of legis- 
lative business, with other high functions devolved on 
them, if their time was occupied in the trial of causes, 
there would be much room for doubt. 

But, however this ultimate tribunal may be consti- 
tuted, it is still to be the last resort ; and, since human 
infallibility can no where be found, it may also pro- 
nounce erroneous judgments for which there is no re- 
dress. 

In all these institutions we most therefore recognise 
the imperfection of man, and content ourselves with 
the intention to act rightly, although the decision, in 
the apprehension of many, may be wrong, 

In some states, a power is given to the executive 
authority on the application of a certain proportion of 
the legislature to remove a judge from office. Reasons 
will occur both for and against such a provision. If a 
judge should be incapacitated by infirmity or age, or 
be otherwise, without any fault of his own, prevented 
from performing his duties, he would not be a proper 
subject for removal by impeachment ; yet, where duties 
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eaunot be performed^ the officer should not be continaed. 
The incapacity should, however, be established in the 
specifii; case^ and to lay down a general rule that on 
the attainment of a certain age, the judge shall no longer 
be admitted to act, may withdraw from the service of 
the public a person capable of being highly useful to^ 
them. In New York the commission ex^res at the age 
of sixty years ;: in Connecticut at seventy years; and 
thus their constitutions seem, to intend tb impose laws 
on naibre itself, and to drive from their own service, 
men in whom tnay still reside the most useful facuUies> 
improved by time and experience. The oonstitotion of^ 
the United States abstains from this error. 

But the power of removal intended,, in those states 
where it is found, to be exercised in cases of actual 
and not implied incapacity, may in practice be carried 
further, and if the representatives of the people hold 
the opinion that the proceedings of a judge are con- 
trary to th9 public interests, an application for his re- 
moval may be made to the governor. If, for instance^ 
he has decided that cme of their laws is nnconstitu- 
tional, and ttiey retain a different (pinion, or if his 
constructions of^ and proceedings under a law not objec- 
tionable in itself, differ from their own views of the same 
subject, dissatisfaction with bis conduct whidi may be 
very honestly felt, miay Occasion an address for his re-> 
moval, not as a mode of avoiding w reversing his de- 
dsions, forthat could not be the effect^ but as an ex- 
ample to others, and perhlps in some degree, it might 
be calculated for a punishment to himself. 

Now, laying aside all party considivfktioBa which 
sometimes may operate, perhaps nitcoiiscioasly, with 
the best men, we must inquire into the principle on 
which such removal would be founded, and we shall 
find it to be that of setting up the judgment of the pen- 
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pie through their representatives to correct the jodg- 
neiit of the judicial power. 

If the constitution of the particular state fairly ad- 
mits c^ this construction^ it is the will of the people^ 
and must be obeyed. It is a control reserved to them- 
selves over the general character oi the judicial power^ 
and to that e^nt impairs its absolute independence. 
In the absence of corrupt motives^ justifying an im- 
peachmenti it is the only mode of rectifying a course of 
erroneous judgments which may produce public in- 
jury. But it is liable to the objection that those who 
thus undertake to decide^ are seldom so well qualified 
for the task as those whose peculiar studies ahd occupa- 
tion may be considered as having enabled them to 
judge. Another objection is^ that removal in this man- 
ner being in every sense an evil^ a fear of displeasing 
the legislature may always hover over the mind of the 
judge^ and prevent his being the impartial and inflexi- 
ble mediator between the legislature and the people^ 
which the people intended he should be. 

The advantages and disadvantages of the whole 
subject must have been duly considered by the framert 
of our constitution^ and the plBople at largie have eon- 
firmed the result of Uieir judgment. 

There is^ however^ one power vested in the legisla- 
ture^ of which they cannot be deprived. They are 
authorized ^^ from time to time'^ to ordain and establish 
tribunals inferior to the Supreme CouH^ and such courts 
they may at any time abolish. Thus^ as before no- 
ticed, (14S) the act of iSOl, establishing certain circuit 
courts was repealed in 1802^ and the commissions 
granted to the judges were consequently avoided. 

To this instance we may be permitted to refer^ for 

(142) See p» £63. 
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the parpose of showing the high independence of all 
party considerations, that appertains to the character of a 
judge. The Supreme Gourt^ which affirmed a decision 
by which the validity of the repealing act was esta- 
blished, (143) was at that time composed entirely of 
men politically adverse to that which^ by a sodden 
revolution^ had become the predominant party in the 
legislature. Tet the decision was unanimously given^ 
toe^of the judges only being absent on account of ill- 
bealthf And such are the true nature 4ind spirit of a ju- 
dicial institution^ that there can be no doubt that the 
same principle ; the same entire repudiation of party 
spbit^ would govern men of all political impressions^ 
when require to act on similar occasions by the con- 
stitution and their country. Party spirit never conta- 
minates judicial functions. 

On the whole^ it seems that with the right to new 
model all the inferior tribunals^ and thereby to vacate 
the commissions of their judges^ and with the power 
to impeach all judges whatever^ a sufficient control is 
retainedover the judiciary power for every useful pur- 
pose ; that it is a branch of government which the people 
have the strongest tnotives to cherish and support^ and 
that if they value and Wish to preserve their Constitu- 
tion, they ought never to surrender the independence 
of their judges. 

(143) Stuart v. Laird, 1 Cranch, 308. > 
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CHAPTER XXX. 

r > 

Of checks and controls on other branches of the Go- 

vemment* 

IS there any foandation for the position^ that in a 
republic the people are naturally betrayed by those in 
whom they trust? 

Is it true that personal power and independence m 
the magistrate^ being the immediate consequence of 
the favour of the people^ they are under an unavoida- 
ble necessity of being betrayed ? (144) 

Were this objection well founded^ we should shrink 
with horror from the formation of a republic. Let us 
examine how it is attempted to be supported. 

The £rst postulate is^ that those who are in posses- 
sion of power^ generally strive to enlarge it for their 
own advantage in preference to the public good, la 
those governments where no restraint on the conduct of 
public officers is provided^ we see to what an extent 
this propensity has been sometimes carried. Some is 
the favourite example adduced to support the proposi- 
tion. 

It was found impossible for the people of that state, 
ever to have faithful defendei's. Nieiitlier those whom 
they expressly chose^ nor those whom some personal ad- 
vantages enabled to govern the assemblies^ were united 
to them by any common feeling of the same concern. 
The tribunes pursued with sincerity and perseverance^ 



(144) See this bold assertion and its feeble illastration^ in De- 
lolme^ book £, ch. ix. 
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HO greater object than to procare admidsion^to all the 
different dignities in the republic. To admit the ple- 
beians to participate in ofBces previously confined to pa- 
tricians^ was considered a great victmry over the latter. 
The use they made of the power of the people was to 
increase prerogatives^ which they called the preroga- 
tives of all| but which the tribunes and their friends 
alone were likely to enjoy. But it does not appear that 
they ever set bounds to the terrible power of the ma- 
gistrates^ or repressed tiiat class of citizens who knew 
how to make their crimes pass unpunished^ or to re- 
gulate and strengtheii the judicial power ; precautions 
without which men might struggle to the end of time^ 
and never attain true libeffy*. 

Such are the views taken of this great^ but inter- 
nally^ imperfect republic^ aud a general proposition is 
illogically deduced from a particular instance. 

If a constitution is so framed that official power be- 
comes at once absolute and independeiit of law ; if the 
magistrates who are to administer ^the ilaw are autho- 
rized like the pnjBtors^ to make it from time to time as 
they think proper^ and if a competition is admitted 
among the public officers^ as to who shall exercise 
the most authority^ and he who succeeds the best^ can- 
not be compelled by the people either to surrender or 
reduce it ; the very appointment^ in such case^ tends to 
stimulate all the evil propensities^ and create a derelic- 
tiMi of all the moral obligations of man. But it is an 
error to suppose^ (if it is supposed^) that this is con- 
fined to republican forms. The distinction would only 
be in name. Create a government of any kind^ and 
invest its officers with powers so extensive and uncon- 
trollable^ and there will be the same abuses^ The only 
difference will be that in one case we shall say the peo- 
ple are oppressed ; in the other that they are betrayed. 
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A knowledge of haman natare^ too perspicacious not 
to perceive the danger^ and too cautious not to provide 
against it^ dictated in the composition of our constitu- 
tiooi those checks and balances on which its purity 
and continuance were calculated to depend. While all 
necessary power was granted^ every sound precaution 
was adopted to prevent its abuse. 

We have already considered the express restrictions 
on the legislature^ and have seen that on some points 
they cannot legislate at all> and on many others they 
can act only to a limited extent ; but a wider view may 
be now taken, and an examination of the entire con- 
text will fully exhibit a pervading principle^ which^ 
while it secures the due performance of public duty^ 
prevents its abuse. 

The legislature ia in the first place restrained by a 
fixed and absolute constitution^ over which it has no 
liort of power. In some countries^ and in one of our 
own states, (145) the legislature laying their hands on 
the constitution, may so mould it from time to time, as 
to give a sanction to measures not within its original 
contemplation. But the constitution of the United States^ 
the work of the people, alterable only by the people, 
possesses a sacred and intangible character in respect 
to the legislature. This is, therefore, the great restraint : 
when. the legislature feels that it has no power unless 
the constitution has given it, the mere shame of being 
defeated in any step which cannot be supported,^ com- 

( 145) The state of Marylaand. The legislature of that state may 
alter or abolish any part of the coQstitution or the bill of rights, 
provided the bill for that purpose is passed three months before a 
new election, and is confirmed bj the general assembly at the first 
session after such election, the object of which proviso undoubtedly 
is to afford the people an opportunity to testify by the removal of 
the members a disapprobatioH of their measures. 
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pth it to look to the constitution for its autbority^ and 
if it cannot find it there^ to desist from the measure. 

Secondly^ as this may not always be a sufficient 
restraint^ the judicial power presents an effectual bar- 
rier against its excesses^ the observations on which 
need not be repeated. But^ as observed^ the judicial 
power possesses no spontaneous motion — ^it must be 
called into action by the applic^ition of others — either 
individuals or constituted authorUies^ and in the mean 
time^ the obnoxious law may not only take its 
place in the statute book^ but be injuriously acted 
upon. The third corrective therefore is in the hands 
of the people, who do hot, as disingenuously remark- 
ed^ (14B) make no other use of their power than to 
give it away. The biennial election of the house of 
representatives, of which the people can by no artifice 
be deprived, secures to them the power of removing 
every member of that house who has shown either an 
inabiiiijy to comprehend, or an unwillingness to con* 
form to the tiltenscendent obligations of the constitution^ 
which he has sworn to support. U^re, then, we have 
tlie protection and safety unknown to those countries 
where either the legislature elect themselves, or enjoy 
an hereditary right, or where, altfaiough the represen* 
tative principle may be nominally kept up, its exercise 
may be suspended or postponed at the pleasure of an- 
other part of the government. 

It is true, that this mode of reforming the abuse, is not 
at first full and complete. The senate, which must 
have concurred In the unconstitutional law, is not re-^ 
newed at the same period, but the constitution, which 
for reasons heretofore assigned^ conferred on this body 
a longer duration of office, has regulated the continu- 

(146) By Ddohne, in the cbiapter already referred to. 
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Mice of each senator^ so that at the end of evefy two 
years one-third of the whole must be chosen anew. The 
sense of the people^ indicated by a full change in the 
house of representatives^ and by the change of one- 
third of the senate^ could not be without effect^ and ia 
two years more it would be imperious and irresistible. 

A further restraint, though less definite^ yet not with- 
out considerable weighty may be coficeired in the in- 
fluence arising from the portion of sovereignty remain- 
ing in the states. 

Altlrough, to the full extent established by the con- 
stitntion, the power of the legblature of the United 
States is superior to thiit of the states, yet in the smal- 
lest particular in which they pass beyond the true 
Une, the power of the states is in full effect. The 
states will always maintain a reasonable jealousy on 
this subject. The rights and interests of the people are 
confided to the care of the state governments, in all mat- 
ters not transferred to the general government, and an 
tmxiety to secure and defend them has been uniformly 
apparent in all the states. The desiire €i preserving 
harmony and order, nay, the very love of power, always 
more valuable where it is least resisted, will operate 
' with great effect on the national legislature to prevent 
its failing into unnecessary collisions with the states. 
This consideration will have the greatest influence 
with the members of the senate, who, although they do 
not in any sense sit and act as states in a federative 
quality, and are not bound by instructions — yet can- 
not but look with much respect to^ and feel a close 
conn^tion with the legislature of the state that appoints 
them. 

Sdly, The fears of those theoretical writers, who 
have gratified themselves by lamenting the internal 
dangers of our republic, have been chiefly directed 
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against the tendency of the executive anthorify to over*^ 
power the freedom of the people. 

It is supposed that much is to be apprehended from ttie 
ioinence of an officer who has the power of appointing so 
many other officers, ancf who is entrusted with the man« 
agement of the military force. It is true, they admit that 
as he has not exclusively the appointment to office, this 
influence is thereby somewhat diminished,^ but the 
recommendations proceeding from him alone, and the 
power of dismission being exclusively with him, the 
kope of the one, and the fear of the other, must confer 
on him an excessive and alarming influence. All these 
considerations may have weight, yet the evil conse- 
quences predicted are not likely to ensue. 

The military force, as we have seen, is too well 
regulated not only by the constitutional prohibition to 
provide for its support for a loiter term than two years^ 
but also by the power that congress have to shorten 
even ihat period, and by the great improbability that 
an American army would consent to substitute for 
regular subsistence and the approbation of their coun- 
trymen, the tumultuary and precarious exactions* of in- 
ternal warfare, convulsions, personal dangers which 
must be certain, and eventoal ruin from which they 
cannot be exempted. The influence supposed to arise 
in respect to the appointments to, or dismissions from 
office, can operate only in a narrow circle, and however 
far it might be carried, would not tend to the subver- 
lion of the government, or even to any material altera* 
tion of it, since the value of the offices would always 
depend on the preservation of the constitution and the 
laws, and their emolumento could not be carried beyond 
their legal Umits. 

No person is eligible to the office of pi^sident beftire 
he attoins the age of tfairty-ftve years^ nor unless he 
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hM been a reaideiit withia the Uiiiied States for faor- 
teen years. 

*Tbe object of the latter provUion \%y that )m habits 
and opioioos shall be as oioch as possible parely 
American, but temporary absetce on public basi|^ess> 
aad particularly oo aa embassy to a foreign niUioDt 
would not be an ioterruptiou of residence in the sense 
here aiBxed to it. 

The senator must have attained the age of. thirty 
yearS|r and the members of the liouse «tf representatives 
the age of twenty-five years* 

In some of the states^ the chief executive magistrate 
is not again eligible^ until an interval has elapsed^ 
after having served a certain time. The constijLntioii 
of the United States^ on the contrary^ admits the same 
ipdividual to be continued in pffice by re-election dur- 
ing his life* 

The propriety of a rotation in office^ has had some 
warm advocates* The chief arguments in its favour 
seem to be. 

, 1. That it renders the people more secure in their 
rights against an artful and ambitious man. K it were 
impossible that the chief magjistrate should be re-elect- 
ed after serving for a^yen time^ it would be in vaja 
for him to concert plans and create an insidious infla- 
ence for the promotion of his owq continuance in 
power. 

. S. On an opposite principle^ it is supposed that he 
would be more independent in the exercise of his office : 
when^ knowing that he could not be re-elected to it, 
he would not be under the necessity of courting the 
popular favour. 

And 3dly. It has occurred to the imaginations of. 
some^ that there would be no small danger that the 
gceat powers of Europe^ being jjitecested in having a 
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friMd ia the Fresideal of tl^ Umted Sti^^ would ia- 
terpose ia bk electioo^ aod Ibe dan^rs and miifbrtattei 
of Poland be renewed in Ameiica. (l*]?) 

In answer to tbese ob^ectiond^ it bas bec»i aaid with 
great truth aod force. 

4st. That one 111 e$M:l of the exclosion wo^ld be a 
diniaation of the indae&raents to good i^havioor. Less 
zeai would be felt in the diecharge oi a doty^ when 
the advanfaige of the atiUion most be relioqiiisbed at a 
doteroiinate period. The desire of reward is one of 
the strongest in6eati?es of hnman conduet^ and the best 
security for fidelity is to make interest coincide with 
dtttjr. Even the love of fame^ the ruling passion of 
noble minds^ prompting. a man to plan and ondertake 
aFdnoas enterprizes for the pnblic benefit^ requiring 
time to perfect them^ would deter him from the under^ 
takings if ho foresaw that he miust quit the scene be- 
fore he would aecompiish the work^ and comaiitit^ to- 
gether wUh his own repntatiiofn^ to haods th^t might be 
unequal or unfriendly to the ta3k. 
:^Sdly. Experieuce i^ the par^ of wisdom^ aiid 
highly desirable in. the first ma^strate ctf a nation. It 
would be injuffions and absurd toidecliyre^ that as soon 
as it is acquired^ its possessor iihall .. be compelled to 
abandon Uie station in which ho aequired it^ and to 
which it is adapted. 

Sdly. A third ill effect ^ the exclusion would be^ 
the bawbbiog mu from «tati<»8 ia whkfa thek pre- 
swce- nugbt be itf the greatest nMHneni to the«pub- 
lia inter^t oa partlcuilar emetgencaes^ An ordinance 
which prevents a nation from making use of its own citi- 
zens* in the manner best fi^ited to peculiar exigencies 
and circumstaiaees most be luiwise. Suppose^ for instance^ 

(147) See debates in Viii^Bia cearention, vol. lii. p.^ 67« 
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ft war to exists and the presideat tlien in place, pecnliarly 
fitted by his military talents and experience to conduct 
it to advantage ; to be obliged to e^clade him from office, 
and perhaps to substitute inexperience for experience, 
and thereby unhinge and set afloat the setded train of 
administration, might be of the greatesjt detriment (US) 

The apprehension of the interference of foreign na- 
thins in regard to the office of president, unless he was 
at first elected for life, seems to be without foundation. 
White he is elected only for four years at a time, it is 
evident that it would be erf no use to foreign powers to 
corrupt him, unless they can intimidate or corrupt those 
who elect him ; but by the guarded provisions of the con-<> 
stitotion, it is impossible to know for a long time be- 
forehand, who those electors will be. As, however, 
this mode of election has now become the Hct of the 
people, and the electors are merely nominal, the whole 
body of the people, or at least a majority of them, must 
be corrupted or intimidated, before such a scheme can 
succeed; a measure not Very practieabk by atey foreign 
power. It is well known that in Pdlaod, the king was 
elected, not by the people at large, but by an aris- 
tocratic class, small in number, and therefore accesri- 
Ue to foreign intrigues. 

If it were desir^ by such powers to obtain an un- 
due ascendancy in our government, the attempts would 
be made, not on the president, but on the members of* 
the legislature, and particularly of the senate, but in no 
government is it. recollected that a necessary rotatidn 
in office was ever imposed on the mettibers of thelegis-' 
latere. 

Down to the present moBMUt, nothing in pdnt of 
fact has occurred among us to excite a regret at tin 

(l48)Federftli8tyNo. r£. 
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continued elig^Bty of tlio'sam iodiTidiiftl. No an* 
due influence has been practised, and Uie yoice of the 
people, sovereign in fiict, as well as in theory, has been 
independently exercised, both in the continuance and 
in the remoriil of their public agents. The predominant 
feature of the American character, seems, in truth, to 
be that sort of good sense, whidi invariably leads to 
just distmqtiwe between partial and general benefit It 
is not prc^nded, that party ebullitions do not some- 
times overpower the calm refection of the community, 
but the illusions, are temporary, and the sound judg- 
ment which Mver wholly departs from the entire body, 
ultimately recovers its ascendancy. 

That universal phrenzy of the nation, of which Eu- 
rope, both in ancient and moder^i times has exhibited 
instances, never found place with us. Temperate and 
self-collected in the most trying seasons, America al- 
ways pursued a regular course, terminating in that se- 
carity and peace, which violent agitations and tumul- 
tuous passions could n^ have procured. Their good 
sense dii^lays itself in the utter rejecticm of personid 
infltti^nce, when the porsilits of the party are hostile to 
the general sentiment. What is believed to be for the 
public good, is never sacrificed to the views of any in? 
dividual, liowever distinguished. 

But the dice of president in any shape, id ^ accom- 
panied with so much le^tintate power as to justify the 
aj^Ucation oi those «ound restrmnts that wHl remoVe 
from the pepple every cause of uneteiness in respect to it. 
These restrai&te consist) in part, of those already 
mentioned in regard to the legislative bodies. In the 
first place, he is equally bound by t|ie constitution, and 
mtust feel the same intmresl in conforming to it, that is 
felt by those bodies. He has even less to do in respect 
to alteratimis of the constitution than the two houses 
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luive. Heeannoi recommiBni to the people an amende 
ment of it^ and if the two hontes resolve to snbmU one 
to theni5 his ooocurrenoe in thdr so doing . is not 
required^ (1^) ft&d perhaps would not be allowed. 

Self-interest^ (as jast before observed,) is one ef the 
strongest permanent infloences of bninan action^ and , 
wherever it can beconpled with public dnty, it affords 
^eat reason for believing that they will act in concert 

Now, if we consider that the president, being a sin* 
gjle officer^ without those combinations which may be 
formed by iJie members ef the two houses ; not tit any 
time during his oficial existence, renaming to and 
mixing with the mass of the people, and thereby to 
some extent enabled to deceive and mislead them, but 
whatever may personally be his social ha^ts and 
republican simplicity^ still sepamted from extensive 
practical intercourse by the very imture of his office^ 
we shall at once perceive that all eyes beilig constantly 
fixed on him, his motions will always be scmpalously 
watched, and so much of the regular executMNi of his 
power as may be considered to depend on popular 
acquiescence, will be; diminished, in proportion as he 
evinces a design to extend it beyond its consfitotional 
bounds. Nor would the supposed influence of the 
other executive officers support him in such cases. 
Compared with the mass of the people, their numbers 
are small, and their very dependence on bim wonld 
render them suspected. But the interests of those 
officers would operate in Another direction : as a wfliol 
infringement of the constitotion will naturally terminate 
in some way, in a d^titntioa of the president's power^ 
their interest would not be promoted by contiibating 
to an event injurions to themsdveSf sinee his sac* 

(149) HhdIiagMrortii «. Yutam. SDtMaa, 87S. 



cessor woald of coarse manifest a deference to public 
opinion by remoying all the promoters and partici- 
pators of the preceding delinquency. 

The constitfVtion may therefore be considered as 
having a sti^l stronger hold on the president^ than on 
the legislitivB body. 

S|^y. Jf^ from iUi nature^ any political or casual mo- 
tives could hi^v^ an effect on the judicial interposition 
>when regularly called finrtb^ it would seem that it 
would be exercised with more alacrity against a single 
officer^ already become the subject of general suspicion 
or disapprobation^ than against those acts which must 
be considered as the measures of the entire govern- 
ment* 

But this is altogeflier.an illegitimate view of the cha- 
racter of the judical power and mode of action. On 
the contrary^ the president^, while labouring under 
.public reprobation^ would look forward to the judiciary^ 
who are to test the. validity of the acts which had ex- 
dted dissatisfaction^ with a certain confidence that pre- 
judice and error would find no room in the judgments 
by which the legality of his conduct would be decided. 

This check upon him would therefore- be the more 
.complete^ by being unbiassed and certain. 
. 3dly. Butyas before observed in regard to the legis- 
lature^ the opportunity for this judicial intervention in 
its common form^ may be remote^ and one transgres- 
sion not resisted^ may lead to another^ till the a.ccumu- 
Jation becomes too heavy to be borne. 

Then, the power of the people arises in its majesty^ 
and throng their appropriate orgaps, the house of re- 
presentatives, the ju^cial power is appealed, to in an- 
other, a most imposing and conclnsiye foroL 

The dignified tribunal which the constitution has 
; provided fw the; trial, of impi&achmeats, has^ .new the 
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Ciyes of the public Immoveably fixed oti it. Gultt ar 
innocence^ not prejodice or party motives^ form ilie 
groand of decision^ and although the senate does not di- 
rectly vacate or annul the illegal adt^ that have taken 
place, which are still left to the redress of the ordinary 
tribunals; it prevents the possibility of their being 
again committed by the same individual, and the pro- 
bability of their being copied by amitber. 

4tb1y. And so effectual are the disqualifications which 
the senate may pronounce, that if the people, subse- 
quently imposed on and misled by the discarded pre*- 
sident or his partisans, were inclined again to confide 
a public trust to him, it would not be in their powet 
to do so. The Sentence of the senate is immuta.^ 
ble. No similar caution, no analogous defence of the 
people against their own daiigerouiB clemency or forget* 
fulness, are to be found elsewhere. The ostracism of 
Jithensy the interdictions from Ire and water of Some, 
the disqualifications in sentences on impeafchments 
in England, might all be repealed, and the party, 
however politically dangerous, be restored to his fiMr- 
merrank. 

It may be inquired, why the power of prardon- 
ing should be absolutely excluded in such a case as 
this ? The answer does not appear difficult. The 
safety of the people is the supreme law : their liber- 
ties properly regulated and secured al*e the cardinal 
dbjects of republican constitutions. Those who have 
evinced the capacity to abuse a public ^st ought 
not to have a second opportunity to do so. If it were 
possible to remove the disqualification thus solemhly 
imposed, the state might be thrown into disrorder ; fac- 
tions in favour of the delinquent be formed ; contrary 
pretensions be warmly, perhaps forcibly asserted — and 
the bloody^ dvic contests ^( aMirat MotM ttaght be 
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renewed on tiie polloted arena of a modem and a 
temperate Fepublic. ^t is ipftoitely preferable that one 
man should be meritedly deprived of part of the rights 
and privileges of oitizeosbip^ than that the peace and 
happiness of the whole commanity should be endan- 
gered. 

The sentence itself is at the utmost a mild one ; but 
the object of it is still liable to the ordinary process of 
justice. If his crime sliould be of that high class which 
subjects him to the forfeiture of life^ the president for 
tte time being stiU possesses the power to prevent its 
iuflictioQ. The individual with the accumulated weight 
jof two convictions^ might safely be pardoned in respect 
to the second. He never could again become an object 
of public confldenee. . 

To these views of the ch^ks upon this office^ we may 
add the power of the people^ when the quadrennial pe- 
riod of election returns^ to remove him^ whose conduct^ 
although it may not have amounted to actual, delin- 
^ency, has exdted even their suspicion. 

Beferring^ Vfithoujt repeating it^ to the last chapter, 
we may thus recognise in every part of the constitution 
those cautious provisicms, forming adequate checks on 
every power it confers, restraining all from doing 
wrong, yet not productive of an inconvenient inter- 
ference with each other when all do right ; contribut- 
ing to preserve a necessary purity and vigour, an4 
rendering the mere distribution of power the means of 
correcting its abuse. 
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CHAPTER XXXI. 

Of the Union. 

Quassaia respublica multa perderet et ornamentadigiiltatis^et 
preesidia>talniitatis suse. Oratio fro MareeUo. 

' HAVING thus endeavoured to delineate the gene* 
ral features of this peculiar and iayaluable fo»i of go-^ 
vernment^ we shall conclude with adrertiog to the 
principles of its cohesion^ and to the provisions it con- 
tains for its own duration and extension. 

The subject cannot perhaps be better introduced^ 
than by presenting in its own words an emphatical 
clause in the constitution. . 

^^ The United Sta^tea shall guarantee to every state 
^^ in the Union a republican form of government^ shall 
<^ protect each of them against invasion/ and on uppli- 
^5 cation of the legislature^ or of the executive when 
^^ the legislature cannot be convened^ againat d&mestk 
"violence.'^ 

The Union is an associaKon of the people of tepob- 
lies ; its preservation . is calculated to depend on the 
preservation of those republics. The people of. eadi 
pledge themselves to preserve that form of goverameirt 
in all. Thus each becomes responsS>le to the rest^ that 
no other form of government shall prevail in it^ and 
all are bound to preserve it in every one. But the mere 
compact, without the power to enforce it, would be of 
little value. Now this power cau be no where so pro- 
perly lodged, as in the Union itself. Hence, the term 
guaranteej^ indicates that the United States are autho- 
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riz€d to oppose^ and if possible^ prevent every state 
in the Uoioii frotn relinquishing the republican form 
of government^ and as auxiliary means^ they are ex- 
pressly authorized and required to employ their force 
on the application of the constitoted authorities of each 
state, ^^to repress domestie violence.^' If a faction 
ishould attempt to subvert the government of a state foi^ 
the purpose of destroying its repnblican form, the pa- 
ternal power of the Union could thus be called forth to 
fiubdue it. Tet it is not to be understood, that its in- 
terposition would be justifiable, if the people of a state 
should determine to retire from the union, whether they 
adopted another or retained the same form of govern- 
ment, or if they should, with the express intention of se- 
ceding, expunge the representative system from their 
code, and thereby incapacitate themselves from concur- 
ring according to the mode now prescribed, in the choice 
of certain public officers of 4he United States. 

The principle of representation, although certainly 
the wisest and best, is dot essential to the being of 
a republic, but to continue a member of the Union, it 
«iust foe preserved, and therefore the guarantee must be 
so construed. It depends on the state iteelf to retain or 
abolish the principle of rei^resentatibn, because it de- 
pends on itself whether it will continue a member of the 
Union. To deny this right would be inconsistent with 
the principle ' on which all our political systems are 
founded, which is, that the people have in all cases, a 
right to determine how they will be governed. 

This right must be considered as an ingredient in 
the original composition of the ^neral government, 
which, though not expressed, was mutually Under- 
stood, and the doctrine heretofore presented to the 
reader in regard to the indefeasible nature of personal 
allegiance^ is so f«r*qiialified in respect to allegiance to 
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the United States* It wm obtearved^ that it was con** 
petent for a state to make a compact with ito dti^jeiis, 
that the reciprocal obligationa of protectioa and aUe^« 
ance might cease on certain events ; and it was further 
observed^ that allegiance would necesearily cease on 
the dissolution of the society to which it was due. 

The istates^ then, may wholly withdraw from the 
Unioo, but while they continue they must retfUn the 
character of representetive^republics. &ovemmeiits of 
dissimilar forms and principles cannot long maintain a 
binding coalition. ^< Greece/^ says Mont^nieu, ^^ wai 
^^ undone as soon as the king of Macedon obtained a 
^^ seat in the amphiciyonio council.'^ It ia probable^ 
however, that the disproportionate force aa well i^ th^ 
monarchical form of the new confederate bad its share 
of influence in the evrat.(190) But whether the his- 
torical fact supporto the theory or not, the principle in 
respect to ourselves is unquestionable. 

We have associated as republics^ With the power 
to form monarchies, republics were prefemd and ins<4- 
toted. The histoiy of the avu^eilt, and the stAto ei tb^ 
present work), are before us. Qf modem re^blic^ 
Venice, Florence, ibt United Provinces, Genoa^ all but 
Switzerland, have diMppeared. They have sunk be- 
neath the powmr of a^raarcby^ impatient at beholding 
the existence oi any oth^ fmrm timn its own. An in- 
jured proviiKse of Turkey, recalling to^ii^ mind the 
illustrious deeds of its anceatws, has vimtared to resist 
ite oppressors, and ii^ith a revival €i the omae a£ 
0reece, a h(^e is entertained of the permanent |nstito- 
tion of imother republic. Bat monwchy stepd^ by 
with a jealous aspect, aujd ISaarful leaat ite own po^irer 
should be endangered by the revjivnl «f tbe majum 

' ' ■ • 

(150) FftdfoUat, V«^4S. 
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tkat soVemgnty can ever reside in the people^ affecte a 
cold neatelity^ with the probable anticipatioa that it 
will conduce to barbarian saccess. Yet that gallant 
GOQDtry, it is trasted, will persevere. An enlightened 
people^ disciplined through necessity^ and emboldened 
even by the gloom of its prospects^ may accomplish 
what it would not dare to hope. 

This abstract priisciple^ this aversion to the extension 
of republican freedom^ is now invigorated and enforced 
by an alliance avowedly fiwr the purpose of overpowering 
all eflforts to relieve mankind ftom those shackles. It is 
essentially and professedly the exaltation of moparchies 
Dver re^obiics^ and over every alteration in the forms of 
monarchy^ tending to acknowledge or secure the rights of 
ilie people. The existence of such a combination war- 
rants and requires that in some pari of the civilized 
world the republican system should be able to ddfend 
itself. But ibis would be imperfectly doae^ by the 
erection of separate^ independent^ though contiguous 
governments. They must be collected into a body^ 
tsrtrong in proportion to the flrmness of its union ; le- 
ispected and feared in proportkm to its strength. The 
l^inciple on* which alone the union is rendered valua- 
ble^ and which alone can continue it, is the preserva- 
tion of the republican form. 

In what manner Ais guarantee shall be effectuated 
is not explained^ and it presents a question of consider- 
able nicety and impcntance. 

Not a word in the constituticm is intended to be in- 
operative^ and one so signiicant as the present was not 
lightly inserted. The United States are therefore 
bound to carry it into eflfect whenever the occasion 
arises^ and fluffing as we do^ in the same clause^ the 
engagement to protect each state against domestic 
violbnce^ which can only be by the arms of the Union^ 
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we are assisted in a dae constraction : of the means of 
enforcing the guarantee. If the majority of (lie people 
of a state deliberately and peaceably resolve to reUo- 
quish the republican form of government^ they cease to 
be members of the Union. If a faction^ an inferior 
numb^^ make auch an effort and endeavour to enforce 
it by violence^ the case provided for will have arisen^ 
and the Union is bound to employ its power to pre- 
vent it 

The power and duty of the United States to inter- 
fere with the particular concerns of a state are not^ 
however, limited to the violent efforts of a party to 
alter its constitution. If from any other motives,, or 
under any other pretexts, the internal peace and order 
of the state are disturbed, and its own powers are insuf- 
ficient to suppress the commotion, it becomes the duty 
of its proper government to apply to the Union for 
protection. This is founded on the sound principle 
that those in whom the force of the Union is vested, 
in diminution of the power formerly possessed by 
the state, are bound to exercise it for the good of the 
whole, and upon the elivioos and direct interest that 
the whole possesses in the peace and tranquillity of 
every part. At the same time it is properly provided, 
in order that such interference may not wantonly or 
arbitrarily take place, that it shall only be on 4he 
request of the state authorities : . otherwise the self-go- 
vernment of the state might be encroached upon at the 
pleasure of the Union^ and a small state might fear or 
feel the effects of a combination <^ larger states against 
it under colour of constitutional authority ; but it is 
manifest, that in every part of this excellent system, 
there has been the utmost care to avoid encroachments 
on tiie internal powers of the different states, whenever 
the general good did not imperiously require it 
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No form of applieation for tikis assistance i^ pointed 
out^ nor has been provided by any act of congress, bnt 
the natural course would be to apply to the president, 
or ofllcer for the time being, exercising his fhndions. 
No occasional act of the legislature of the United States 
Mems to be necessary, where his duty is pointed out by 
the constitution, and great injury might be sustained, 
if the power was not {promptly exercised. 

In the instance of foreign, invasion, the duty Of im- 
mediate and unsolicited protection is obvious, but the 
geiiieric tetm inviBision, whkfa is used without any qoali'- 
fication, may require a broitder construction. 

If among the improbidjle events cff fidture thnes, we 
eball see a state* forgetful of its cfbligation to refer its 
controversies with another state lo the common head, 
th^ jodicial power of (he Union, endeavour by force t6 
redress its real or imaginaiy wrongs, and actually in- 
vade the other state, we shall perceive a case in which 
the supreme power of the Union may justly interfere, 
perhaps we may say is bound to do so. 
. The invaded state, instead of relying merely on iti$ 
awn strength for defence, and instead of gratifying itii 
revenge by retalhii3»)n, may prudently call for and 
gratefully receive the strong arm of the tJnion to re- 
pel the invasion, and reduce the combatants to the 
equal level of suitors in thie high tribunal provided fof 
them. In this course the political esfimation of neither 
state cojiM receive any degradation. The decision of 
tfie controversy would only be regulated by^the purest 
principles eS justice — and the party really injured, 
would be certain of having the decree in its favour 
carried into effect. 

It rests with the Union, and not with the states se- 
parately or individually, to increase tfaie number of its 
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menibers«{ldl) The admisdon of . another state can only 
take place on its own application. We. have already 
eeen^ that in the formation of colonies iinder the deno^ 
Biination of territories^ the habit has been^ to assure to 
them their formation into states when the population 
should become sufficiently large. On that ^event the in- 
habitants acquire a right to assemble and form a con- 
stitution for themselves^ and the-United Sjtates are con- 
sidered as bound to admit the new stateinto the Union, 
provided its form of government be that of a represent 
tative republic. This is perhaps the only check or con- 
trol possessed by the United States. , 

If a measure so improbable should occur in the co- 
lony, as the adoption of a monarchical government, it 
could not be received into the Union, although it as- 
sumed the appellation of a state, but the guaranty of 
which we have spoken, would not literally apply — 
the guaranty is intended to secure republicitn institu- 
tions to states, and does not in terms extend to colo- 
nies. As soon, however, as a state is formed oat of a 
colony, and admitted into the Union, it becomes the 
common concern to enforce the continuance of Uiatform; 
there can be no doubt, however, that the new state may 
decline to apply for admission into the Union, but it 
does not seem equally clear that if its form of govern- 
ment coincided with the rules already mentioned, its 
admission could be refused.* The inhabitants emigrate 
from the United States, and foreigners are permitted to 
settle under the express or implied compact, that when 
the proper time arrives^ they shall become members of 

(151) There is, however, a restriction on this point, which must 
be noticed. No new state can be formed or erected within the ja- 
risdiction of any other state, nor can any state be formed by the 
junction rf two or more stated or parts of states, without the con- 
sent of the legislatures of the states concerned as well as congress. 
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the great national community^ without beiDg kfi to 
lin exposed and unassisted, independence^ or compelled 
to throw tbemselvies i|ito the arms of a foreign power. 
It wonld seem, however, that the constitution adopted, 
ought to foe suboHtted to the consideration of congress, 
but it would not be necessary that^his measure should 
take place at the time of its formation, and it would be 
suflEU^ient if it were presented and approved at the time 
of its admission. The practice of congress h^s not, 
however, corresponded with these positions, no previ- 
ous approbatioB of the constitution has been deemed 
necessary. It muA also be conceded, that the people 
of the new state retain the same power to alter their 
constitution, that i» enjoyed by the people of the older 
states, and provided sudi alterations arenot carried so 
far as to extinguish the r^pubtican principle, their ad- 
mission is not affected. 

The secession of a state from the Union depends on 
the will of the people of such state. The people alone 
as we have already seen, bold the power to alter their 
constitution. The constitution of the United States is 
to a certain extent incorporated into the constitutions 
of the several states by the act of the people. The 
state legislatures have only to perform certain organi- 
cal operations in respect to^ it. To withdraw from the 
Union comes not within the general scope of their dele- 
gated authority. There must be an express provision 
to that effect inserted in the state constitutions. Thii^ 
is not at present the case with any pf them, and it 
would perhaps be imp<ditic to eoniide> it to them. A 
matter so momentous ought not to be entrusted to those 
who would have it in their power to exercise it lightly 
and precipitately upon sudden dissatisfaction, or cause- 
less jealousy, perhaps agaipst the interests and the 
wishes of a majority of their constituents* 
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Bat in any maimer by which ft Mce«sioa is ta take 
plaqe^ notbiog is more c^taia than that the act shoald 
be deliberate^ clear^ and unequivocal. The perspi- 
cuity and solemnity of the original obligation require 
correspondent qualities in its dissolution. Tbe powers 
of the general government cannot be defeated or impair* 
ed by an ambiguous or impUed secession on the pfirt of 
the state^ although a secession may pediaps be condi<- 
tional. The people pf the state may have some reasons 
to complain in respect to acts of the general^v^mmeat^ 
they may in such caises invest some of their own ofllcers 
with the power of negociation^ and mi^ declare an abso- 
lute secession in case of their failure. StiU> however^ the 
secession must in such oise. h^ distinctly and pevraip- 
torily declared to take place op that events and in such 
case — as in the case of an unconditional secession^ the 
previous ligament with the Uaion^ would be legiti- 
mately and fairly destroyed. Aut in either case the 
people is the only moving power. 

A suggestion relative to this part of the subject has 
appeared in print> which the author conceives to requke 
notiee. 

It has been laid down thi^ if all the states^ or a ma- 
jority of them refuse to elect senates, Uie le^slative 
powers of the. Union will be suspended. (IfiS) 

' • ^ 

(152) It is with great deference tliat the author ventures to dis- 
sent from this part of the opinion of the learned chief justice of the 
Supreme Court in the case of Cohen v. Virginia, 6 Wkeaton, 390. 
It was not the point in controversy and seems to have been intro- 
duced in that flow of luminous discttssion for which he is so remark- 
able, by way of answer to part of the arguments of ^ounseL Every 
thing that falls from such a quarter excites to reflection, and the 
opinion having gone forth to the world, it seems a duty on him who 
pmfesses to take a general view of the constitution, to notice what- 
ever may in his {yiprehepsion amount to the 9light6st error in prin- 
ciple. 



Of tlie ftrst of these supposed cases there can be no 
doubt. If ooe of the necessary branches of legislation 
is ivholly witfadrawoi there can be no further legisla- 
tion but if a part^ although the greater part of either 
braach should be withdmwn> it would not affect the 
power of those who remained. 

Id no part of the coustitution is a spedfic number of 
states required for a legislative act. Uudw the arti* 
cles of confederation the concurrence of nine states 
was requisite for many purposes. If five states had 
withdrawn from that' Union^ it would have been diis- 
solved. In the present constitution there is no specifi- 
cation of numbers after the first formation. It was 
foreseen that tbm:e would be a natural tendency to in- 
crease the nupbeip of states with the anticipated in- 
crease of population now so fully verified. Ji was also 
koown^ though it was not avowed, tliat a state might 
withdraw itselfL The number would therefore be va- 
riable. 

In no part of the constitution is there a reference to 
4Uiy pK^rtion of the states, except in the two subjects 
of amendments, and of the choice of president and vice 
president. 

In the first case, two-thirds or three-fourths of the 
several states is the lai^age used, and it signifies 
tliose proportions of the several states that shall then 
form the Union. 

In the second there is a remarkable distinction be- 
tween the choice of president and vice president, in 
case of an equality of votes fojr eitiber. 

The house of representatives, wHng by states, is to 
select one of the three persons having the highest num- 
ber, for president, a quorum lor this purpose shall 
consist c^ a member or members from two-thirds of the 
states, and a minority of all the states shall be neces- 
sary for the choice. 
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The senate not y^ting by states^ hat iiidwiducMy^ as 
in all other cases, selects the vice president from <lie 
two persons having the highest number on the list. A 
quorum for this pui^se shall consist of two-thirds df 
the whole number of senatorls, and a majority is suffi- 
cient for the choice. 

Now, if by the omission of the legislatures of more 
than one-third of the states, there were no senators 
from such states, the question ivould arise whether the 
quorum is predicated of the states represented, or of 
all the states, whether represented or not. 

The former opinion is most consistent with the ge- 
neral rule, that we should always prefer a construction 
that will support, to one that has a tendency to des* 
troy an instrument or a system. Other causes than de- 
sign on the part of a state legislature, may be : imagia- 
ed to. occasion some states td be unrepresented in the 
senate at the moment. 

It seems to be the safest, and is possibly the sound- 
est construction, to consider the quorum as intended to 
be composed of two-thirds of the then existing sena- 
tors. 

But we may pursue the subject somewhat further. 

To withdraw from the Union is a solemn, serious 
act. Whenever it may appear expedient to the people 
of a state, it must be manifested in a direct and une- 
quivocal manner. If it is ever done indirectly, the peo- 
ple most refuse to elect representatives, as well as to suf- 
fer their le^latore to re-appoint senators. The sena- 
tor whose time had not yet expired, mi|st be forbidden 
to continue in the exercise of his ftinctionsi 

But without plain, decisive measures of this nature, 
proceeding from the only legitimate source, the people, 
the United Staites cannot consider their legislative 
powers over such states suspended, nw their executive 
or judicial powers any way impaired^ and they would 
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nojt be obliiged to dedst from the collection of revenue 
within such state. 

^ A^ to the remaimng stales among themselves^ there 
is no opening for a doubt. 

Secessioni^ may reduce the number to the smallest 
integer ft.dmitting combination. They would remain 
united ander the same principles and regulations among 
themselves that now apply to the whole. For a state 
cannot be compelled by other states to withdraw from 
tbe.Union, and ther^ore^ if two or more determine to 
remain united^ altfaoughsall the others desert them^ no- 
thing can be discovered in the constitution to prevent it. 

The consequences of an absolute secession cannofc 
be mistaken, and they woold be serious and afflicting. 

The seceding stater, whatever might be iti^ relative 
magiiitude, would speedily and distinctly feel tb^ loss 
of the aid and countenance of the Union. The Uniouk 
losing a proportion of the national revenue^ would be 
entitled to demand from it a proportion of the national 
debt It would be entitled to^treat the inhabitants and' 
the commerce of the separated state, as appertaining 
to a foreign country. In public treaties already made, 
whether commercial ot political, it could claim no par- 
ticipation, while foreign pdwers would unwillingly cal- 
oilate, and slowly transfer to it, any portion of the re* 
spect and confidence borne towards the United States. 
Evils moit.alarming may readily be perceived. The 
destruction of the coiiunon 4)and would be unavoidably 
amended with more serious consequences than the mere 
diaunioA <tf the parts. 

Separation would produce jealousies and discord, 
li^hich in time would ripen into mutual hostilities, and 
while pur country woold be weakened by internal war, 
foreign enemies would be encouraged to invade with 
the flattering prospect of sabdaing in detail, those 
whom; collet^tlvely; they WQold dread to encounter. 



800 [Chap. XXXI. 

Such in anciMt titties was the fate of Greece^ broketi 
idto nameroas independent republics. B/ome^ whidi 
pursued a contrary policy^ and absorbed all best terri- 
torial acquisitions in one great body^ attained irrMbtl* 
ble power. 

But it may be objected^ that iUnne alw his fiillen. 
It is true ; and such is the hidtory of man. Natoral 
life and political existence alike give Way at the ap- 
pointed measure of time^ and the birtb^ deeay^ and ei^- 
tinction of empires only serve to pifove the tennity and 
illusion of the deepest schemes of the statesman^ and 
the most elaborate theories of the phildsopher. Yet it 
is always onr ditty 1m inquire into^ and establish those 
plans and forms of civil association most condueive to 
present Happiness and long duration i the redt We must 
leave to Divine Providence^ which hitherto h^ so gra- 
ciously smiled on the United States of America. 

We may contemplate a dissolution of tiie Unloit in 
another lights more disinterested but not less dignited/ 
and consider whclher we are not only bocilfd to oiir- 
selves but to the world in general^ anxiously and ikith' 
Ally to' preserve it. 

The first example which has been exhibited o^a per- 
fect self-government^ successful beyond tte warmest 
hopes of its authors^ ought never to be wHhdirawn 
while the means of preserving it remain. 

If in other countries^ and particularly in Suvope^ a 
systematic subversion of the politkal rights of tean oMI 
gradually overpower all rational freedom^ and endan* 
ger all political happiness, the failure dl eAf exMiple 
should not be held up 9^ a discouragement to the le- 
gitimate oppodtion df the softMrers ; if, on the othe# 
hand, an emancipated people shimld s^cAb a, nmlel oft 
which to frame their own structure ; our coQstitntion, as^ 
permanent in its duration as it is sonml mid cqptoa^ytf 
in its priac^les^ should remuB to bo thek guide* 



. In every aspect therefore which this great subject 
presents^ we feel the deepest impression of a sacred 
obligation to preserve the onion of our country ; we feel 
our glory, our safety, and our happiness, involved in 
it ; we unite the interests of those who coldly calculate 
advantageii with those who glow with what is little 
Abort of filial affection ; and we must resist the attempit 
of its own citizens to destroy it, with the same feelings 
that we should avert the da^er of the parricide. This 
work canQot perhaps be better concluded than With a 
^uotatioii from the valedictory address of one whose 
character stamps inestimable value on all that he has 
uttered, and whose exhortations on this subject, spring- 
ing from the purest patriotistti and the soundest wis- 
dom, ought never to be fo^ptten or neglected'. 

Ib this address Washington expressed himself as 
follows : — 

>^The name of Jlmencan^ which belongs to you in 
^^ your national capacity, must always exalt the just 
^ pride of patriotbm, more tlian any appellation de- 
^^ rived from local discriminations. With slight shades 
^^ of difference, you have the same religion, manners, 
^^ habits, and political principles — you have in a com- 
^^ mon cause fought aild triumphed together ; the inde-^ 
^^ pendence and tiberty you possess^ are the work of 
^^ joint counsels, and joint effwts^ of common dangers, 
^^ sufferings, and successes. 

^< But these considerations, howeyer poweif ully they 
^^ address themselves to your sensibility, are greatly 
^^ outweighed/ by those which apply more immediately 
<^ to your interest. Here every portion of our country 
<< finds the most commanding motives for carefully 
^^ guarding and preserving the union of the whole. 

^^ The JV*orfJL in an unrestrained intercourse with 
<^ the 8ouik^ protected by the equal laws of a common 
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^' gOTerameot, fiuds in the prodacUons ^t the latter, 
^^ great additional resources of maritime and ^mmer* 
^^ cial enterprize, and precioas materials of mannfac- 
'^ taring indastry. 

^^ The Souths in the same intercourse, beneftting by 
<^ the same agency of the ^orth, sees its agriculture 
''grow and its commerce expand. Turning partly into 
<< its own channels the seamen of the JV^r^A, it finds itfe 
^ particular navigation invigorated, and while it con- 
^' tributes in different ways to nourish and increase the 
^' general mass of the national navigation, it looks for- 
'^ ward to the protection of a maritime strength, td 
'< which itself is unequally adapted. The Ea^ in a 
'< like intercourse with the Weatj already finds, and in 
'^ the progressive improvement of interior cotaiijkullica- 
'^ tions by land and water, will more and more find, a 
'^ valuable vent for the commodities which it brings 
'^ from abroad or manufactures at home. The West 
<^ derives from the East supplies requidte to its growth 
'^ and comfort, and what is pei'haps of still greater con- 
'^ sequence, it must of necessity owe the secure enjoy- 
'^ ment of indispensable outlets for its own productions, 
'Mo the weight, inflnence, atid the fiiture maritime 
'' strength of the Atlantic side of the nhion, directed 
'' by an indissoluble community of interest as one nu- 
'' tion. Any other tenure by which the West can hold 
'^ this essential advantage, whether derived ftom its 
'' own separate istrength, or from an apostate and *un- 
'^ natural connection with any foreign power, must be 
'' intrinsically precarious. 

'' While, then, every part of our country llios feels 
'' an immediate and particular interest in union, all the 
'' pailis combined cannot fail to find in the united ma js 
''of means and efforts, greater strength, greater re- 
" source, proportionably greater security firom external 
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'^ danger^ a less freqaeht interruption of their peace by 
^^ foreign nations^ and what is of inestimable value^ 
^^ they must derive from union an exemption from those 
^^ broils and wars between themselves which so fre* 
^^ quently afflict neighboniring countries^ not tied toge- 
^' ther by the.same government, which their own rival- 
^^ ships alone would be su^cient to produce^ but which 
^' opposite foreign alliances, attachments, and intrigues^ , 
^^ would stimulate and embitter. Hence, likewise, they 
'' will avoid the necessity of those overgrown military 
^< establishments which under any form of government 
^^ are inauspicious to liberty^ and which are to be re- 
^^garded sis particularly hostile to republican liberty. 
^^ In this sense it is that your union ought to be consi- 
^' dered as a main prop of your liberty, and that the 
^^ love of the one ought to endear to you the^reserva* 
^^ tion of the other. 

^^ These considerations speak a persuasive language 
^^ to every reflecting and virtuous mind, and exhibit 
^^ the continuance of the union as a primaiy object of 
^^ patriotic desire. Is there a doubt whether a common 
^^ government can. embrace so large a. sphere? Let ex- 
'^ perience solve it. To listen to mere speculation in 
^^ such a case were criminal. We are authorized to 
^^ hope that a proper organization of the whole, with 
^^ the auxiliary agency of governments for the respective 
^^ subdivisions, will afford a happy issue to the expe- 
^^ riment. With such powerful and obvious motives to 
^^union^ affecting all parts of our country, while expe- 
^^rience shall not have demonstrated its impractica- 
^^ bility, there will always be reason to distrust the pa- 
^^ triotism of those who in any quarter may endeavour 
^^ to weaken its bands.^^ 
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IT escaped attentioa till it was too lute for the body 
af the worky that among the restrictions we ought to 
have adverted to the sabject of treason^ and the corrup- 
tion of blood. 

Treason is the single crime defined in the oonstita- 
ilon, and it consists only <^ in levying war against the 
<^ United States^ or in adhering to thebr enemies, giv- 
^^ing them aid and comfort/' The term ^^ levying 
<^ war'' is understood to have been taken from the Eng- 
lish statute of Sdth Edward III., and is to receive the 
same construction with os which is g^ven to it in that 
countiy. ^ 

The war which is spoken of, embraces both hostili- 
ties from abroad and inteirual rebellion* An insurrection, 
the object of which was to suppress an office of excise 
established under a law of the United States, and the 
marching with a party in arms to the house of the ex« 
cise officer and committing acts of violence and outrage 
there, with a view by force and^ntimidation to prevent 
the execution of the law, has been held to amount to a 
levying of war against the United States. (1S3) A 
conspiracy to subvert by force the government c^ the 
United States, violently to dismember the union, to 
coerce repeal of a general laW| or to revolutionize a 
territorial government by force if carried into effect, by 

(153) United States Vigol, 2 Dallas, 346. United State? t^ 
Mitchell, ih* 34S. 
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embodying and assembling a military body in a milt- 
iaiy posture is an overt act of levying war^ and not 
only those who i>ear arms^ but those who perform the 
various and essential parts which maiit be assigned to 
diffisrent persons for the purpose of prosecuting the 
War^ are guilty of the crime; (194) 

Similar acts committed against the laws or govern- 
ment of a paiticular state, are panishable according to 
the laws of ttuct state, but do not amount to treason 
against the United States, and on the other iiand, in 
case of a war between the United States and a {iomgn 
nation j adhering to sncfa foreign nation, and giving them 
aid and comfort in the prosecution of the war, amounts 
to treason against the United States, and *not against 
the state of wUch the party is a citiaen. (195) 

The restrictiottftare dictated by a spirit of humanity. 
^^ No person shall be convicted of .this crime, unless 
<^ on ihe testimony, of two witnesses to the same overt 
^^ act, or on confession in open court." A confession 
out of cimrt, although before a magistrate, is not suffi- 
cient; but after the overt act of treason is proved t^ 
two witnesses, it may be given in evidence by way of 
corroboration. (106) The testimony <tf the two wit* 
nesses must be to the same overt act, and not as in 
Bngland it may be, to two different acts of the same 
species of treason. . *■ 

It is not Mrithin the scope of this wwk to notice all the 
legislative provisions whidi have since been made in 
respect to trials for. treason $ it is fiuffiment to say, that 
they pursue the same liberal and humane s[Hrit for 
the purpose of affordiqg to the aocsused the utmort lati* 

(154) 4 Cranch, 470. United Stat«B v. Burr et al. 

(155) Lynch's case m New Yorkf 11 Johnson, 555. 

(156) United States v. Fries, printed report of the trialvP* '^7L 
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tede of defence^ but io case of his cpnvktion^ cragress^ 
which has the powc^r to declare the punisbment^ hak 
imposed that of death. Treason is not only m itself a 
^ry hi^ ofienM agaiest the commomty^ bot has the 
^cidiar character of prodociiig ifi its course the coiii^ 
' niissioii of mahy other crimes^ . ainocig which may^be 
reckoned robbery and murder^ and it is in all convtries 
subjected to trevere panishments. But fbe forfeiture of 
life is not with us aggravated by refined and useless 
cruelty. Who can read without hoDror the punish- 
ments of BAvatUac and Damiens^ or the sentences Jn 
moderti times deemed.too barbarous to be enforced 
against traitors in England? 

The r'esis'iction on congress in respect to the punish- 
ment is^ that no attainder of ^treason shall work cor- 
ruption of blocHl or forfdture^ except during the life of 
the person attainted. 

Corruption of blood is derived from the common 
law of England^ and signifies that an attaiiited person 
can neither inherit land from his ancestors^ nor retain 
what he is in possession of^ nor transmit it by descent 
to his heirs^ nor shall toy person make title by descent 
through him^ though from a more remote; ancestor. 

In respect to the forfeiture^ the meaning seems to be^ 
that congress shall not impose a forfeiture beyond the 
term of the offender's life^ but. are not restricted from 
abolishing it altogether, and in this sense it has. been 
understood and acted on by tbem> in the law for the 
punishment of certain crimes against the^ United 
States J passed on the 30th of April, 1790, the language 
of which is as follows : - 

^ No ctmviction or judgment for any of the offences 
^^ aforesaid," (in which are included treason, murder, 
robbery, piracy, and other crimes,) ^^ shall work cor- 
" ruption of blood or any forfeiture of estate.'^ 
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Bat a fature le^latare is neither bonnd to enforce 
this humane part of the act^ nor to continue other partg 
which bear the cast of some seviarity. 

The immediate forfeitore of the possessioim of an 
offender^ althongh its hardship in caj^tal cases^ is felt 
not by himself^ but by his family redjiiced to want, has 
been vindicated on the snppositk>n that it would tend 
to set the paternal feelings in motion on the side of the 
commonwealth^ ^< aeerbum/^ says Cicero in a letter to 
Brutus^ ^^parentum scdera fOorum pmnis lui^ sedhoQ. 
^^preclar^ legibus can^rn^um est^ ut cantos lihera- 
^^ rum anddtiotes par^ntea reipubUem reidsreV^ 

And sttch considerations may have soine effect ; but 
the depravity that lea4s to the hazard of life^ seldom 
refrain^ froopi the commission, of crime by adverting to 
the sufferings pf children. The bad citizen is most 
commonly a bad parent. < . 

The aflUetion felt by such near relations, both for 
the guUt and the loss of the parent, is unreasonably 
aggravated by their being thus subjected to partake, 
though in a different form, of the punishment inflicted, 
when, in common, with their fellow citizens, they may 
bave.iiincerely abhorred the crime. 

But while in this particular, opinion has been divid- 
ed, all seem to have condemned, and many to. have 
been at a loss to account for the extension of this penal 
principle to the destruction of the power to . inherit 
fArou^^ the person attainted. 

We cannot be reconciled to it by being told that 
property being tjbte creature of society, we have no 
right to complain of the manner in which it b regulat* 
ed, (1S7) for on such grounds the most unjust laws 
might be defended. 

(157) Considerations on the law of forfeitures, attributed to 
Charles Yorke. 
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Bat we may account for its origin from a state of 
society greatly altered in modern times. It is an 
ancient feudal principle, that where there is no inhe- 
ritable blood, the land shall escheat to the lord of 
the fee. Applying or rather perverting the doctrine 
of present forfeiture to the incapacity of taking by de- 
scent, was the first and very easy step in a process, 
by which a:ll that would have vested in the' criminal 
became the property of the lord. The avidity of the 
lord, which was thus gratified, cast about for still more 
prey — and "as the attainder of the offender remov- 
ed him from being the imniediate object of a. descent, the 
principle, it was found, could also be successfully ap- 
plied to his being the channel through which others 
might inherit. If the grandfkther, after the attainder 
of the son for treason or felony, died seized of land 
and intestate, the grandson could not inherit^ because 
be could not be his heir, as he was not the heir of his 
own father. By a fiction engrafted on the substantial 
punishment of the father — ^the grandfather was consi- 
dered as dying without heirs, and his lands also 
escheated to the lord. 

Thus the doctrine is resolved into an odious fiction, 
founded on a compound of cruelty and avarice, spring- 
ing from a perversion of the system of tenures, and at 
variance with the liberal principles of modern times 
arid the very elements of justice. 

Had it been prohibited by the constitution in regard 
to all ofl^ences., it would have merited public approba- 
tion. 
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APPENDIX, No. II. 



PERHAPS the following view of the elections of 
president and vice president^ since the retiremeiU of 
President Wasbin^n^ may not be iminteresting. 

In 17tt3, the votes were given under the first system, 
as explained in page 46* The highest in votes became 
the president, and the next highest tb^ vice president. 

JiAn Adams, who had been vice president 

eight years, had • • . - 71 votes. 
Thomas Jeffierson .... 68 
Thomas Pinckney .... 99 
Aaron Burr - - - • - . ^ 

1800. 

Thomas Jefferson - . - - 79 

Aaron Burr . - - - - 73 

John Adams - - - . . 64f 

Piackney .... 63 



Thfe equality of the votes for Mr« Jeibrson and Mr. 
Burr produced an arduous contest in the house, the 
history of which is worth preservation. 

The declaration of the vote's took place in the senate 
chamber, on Wednesday, the. 11th of February. After 
the declaration that a choice had not been made by the 
electors, and that it devolved on the house of represen- 
tatives, the house convened in its own chamber, and 
furnished seats for the senate, as witnesses. The 
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hrase had previoasly adopted roles^ that it sboold coqi- 
tiQue to ballot^ without interruption by other businewi 
«.nd should not adjourn^ but have a permanent sesBiim 
until the choice be made ; and that the doors qf the 
house shall be closed during the balloting^ eiu^ept 
agaii^St the ojBcejr^ of the house. 

The following wa» directed to be the mode of bal- 
loting : 

Each state had a ballot box in which the members 
belon^ng to it, having previoasly appointed a teller^ 
put the voles of the state, the teller on the part of the 
United States haying ttien connted the votes, dupli* 
cflles of the rest were put by him into two general bal- 
lot boxes. Tellers being tiominated by each state for 
the purpose of examining the general ballot bo3t:es^ they 
were divided into two parts, of whom one examined 
one of the general ballot boxes, and the other examin* 
ed the other. Upon comparing the result and finding 
them to agree, the votes were stated to the speaker^ 
who declared th^m to the house. 

The number of states was at that time 16-Hiine ne- 
cessary to a choice. On the first ballot Mr. Jefferson 
had eight states, Mr. Burr six, and two were divided. 

The first ballot took place about 4 o'clock, P. M. 
Seven other bsdlots, with similar results succeeded, 
when a respite took place, during which the members 
retired to the lobbies and took refreshment. At three 
o'clock in the morning of the ISth, two other ballots 
took place, and at 4 o'clock in the morning, the twenty 
first trial. At IS at noon, of the ISth, the twenty, 
feighth ballot took place, when the house adjourned to 
the next day, having probably, in secret session^ dis* 
pensed with the rule for the permanent sessimi. Oa 
Friday, the 13th, the hoQse proceeded to the thhrtietfa 
ballot without a choice^ and again adjourned to the next 
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day. Oq Saturday^ the 14tir^ the ballotings had the 
same resalt. On Tuesday^ the 17th^ at the thirty-sixth 
ballot^ the speaker declared at ope o'clock^ that Mr. 
Jefferson was elected^ hkving the votes of New Tork^ 
New Jersey, Pennsylvania, Virginia, Kentocky, 
Georgia, Tennessee, North Carolina, Maryland, four 
votes fiDr Mr. Jefferson and four blanks, and Yermont 
one vote for Mr. Jefferson and one blank vote. Thus 
ended the contest, and it merits the attention of the 
tnemies of republican institutions, who are fond of an- 
ticipating the occurrence of tumult and violence on such 
occasions; The decorum with which the whole was 
conducted, and the ready and peaceable acquiescence 
of the minority, evince both the sound texture of the 
constitution, and the true character of the American 
people. 

The election in 1804> was under the present system — 

Thomas Jefferson had for president 163 votes. 

Charles C. Pinckney - - - 14 

George Clinton for vice president - 16S 

Rufus King - - . • . 14 

1808. 

James Madison for president - - 123 

Charles C. Pinckney - - - 47 

George Clinton for vice president - 113 

Rufus King - - . - . 47 

181S. 

James Madison for president - - 1S8 

De Witt Clinton - - - . 89 

Elbridge Gerry for vice president - 128 

Jared IngersoU - . . - 57 
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James Monroe for president - - 183 votes. 
Bnfos King . - - - - 84 
Daniel D. Tompkins for vice president 113 

'I > I • 

iseo. 

James Monroe for president - - S31 

Only one vote in opposition. 

Daniel D. Tompkins for vice president 218 

The scattering votes in the above statements are not 
given. 

1834. 

The votes given were as follows — ^for 

Andrew Jacksoa as president - - 99 votes, 

John Qtiincy Adams - - - 84 

William H. Crawford - - - M 

Henry Clay - - -. - - 37 

Of whom the three ftrst were returned to the house^ 
and no one of them having a majority of the whole 
number of votes^ the selection devolved upon the house 
of representatiyes. 

John C. Calhoun was elected vice president by a 
great majority. 
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APPENDIX, No, III. 



IN page 69 notice is taken of the difficulties under 
ivhich congress laboured during the confederation in 
respect to enforcing the observance of treaties^ and the 
letter from congress to the several states prepared by 
Mr. Jay is referred to. 

As an historical document valuable in every respect^ 
we here insert it: — 

« Friday r -April 48, 1787- 

^^The secretary for forei^ affairs, having in pursu- 
ance of an order of congress, reported the draught of a 
letter to the states, to accompany the resolutions passed 
the Slsiday of March, 1787, the same was taken into 
consideration, and unanimously agreed to as follows : 

^^ Sir, — Our secretary for foreign affairs has trans- 
mitted to you copies of a letter to him, from our minis- 
ter at the court of London, of the 4th day of March, 
1786, and of the papers mentioned to have been en- 
closed wilh it. 

^^ We have deliberately and dispassipnately examin- 
ed and considered the several facts and matters urged 
by Britain, as infractions of the treaty of peace on the 
part of America, and we regret that in some of the 
states too little attention appears to have been paid to 
the public faith pledged by that treaty. 

^^ Not only the obvious dictates of religion, morality 
and national honour, but also the first principles of 
good policy, demand a candid and punctual compliance 
with engagements constitutionally and fairly made. 
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^ Onr Mtfonal constitution haying comiftitted to ofl 
tbe managesienl of (he national coKcerns with foreign 
states and powers^ it is our dnty to take care that all 
the rights which they ought to enjoy within onr jnris- 
dktion hy the laws of nations and Uie faith of treaties^ 
remain inviolate. And it is also ont duty to provide 
tliat the essential interests and peace of the whole con- 
federacy^ be not iiUpaired or endaio^ered by deviations 
fh^m the line of public fi^h^ into which any of its mem- 
bers may from whatever cause be nnadvisedly drawn. 

^' Let it be remembered^ that the thirteen indepen- 
dent sovereign states hsfve^ by express delegation of 
power^ formed and vested in ns a general though limit- 
ed sovereignty^ for the general and natiomil purposes 
specified in the conftderation. In this sovereignty they 
cannot severally participate^ (except by their delegates^) 
nor with it have concurrent jurisdiction; for the ninth 
artide of the confoderation most eicpressly conveys to 
M the sole and exclusive right and power of determin- 
ing on war and peace^ and of entering into treaties and 
alliances^ &c. 

^^ When therefore a treaty is constitutionally made^ 
ratified and published by os^ it immediately becomes 
binding on the whole nation, and superadded to the 
laws of the land, without the intervention of state legis-- 
latures. Treaties derive their obligation from being 
compacts between the sovereign of this and tbe sove- 
i^gn of another nation ; whereas laws or statutes de- 
rive tiiehr force from being the acts of a legislature com- 
petent to the passing of them. Aence it is clear that 
treaties tnnst be implicitly received and observed by 
every member of the nation ; for as state legislatures 
are not competent to the making of such compacts or 
treaties, so neither are they competent in that capacity, 
authoritatively to decide on, or ascertain the construe- 
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tion aiid sense of thbm. When doubts arise res^^ct- 
ing the construction of state laws^ it is not unusual nqr 
improper for the state legislatures^ by explanatory oi^ 
declaratory acts^ to remove those doubts : but^ the case 
between laws and compacts or treaties is in this widely 
different ; for when doubts arise respecting the sense 
and meaning of a treaty^ they are so far from being 
cognizable by a state legislature^ that the United States 
in congress assembled^ have no authority to settle and 
determine them : for as the legislature only, which con- 
stitutionally passes a law, has power to revise and 
amend it, so the sovereigns oitly, who are parties to 
the treaty, have power by mutual consent and poste- 
rior article^, to correct or explain it. 

^^ In (»ses between individuals, all doubts respecting 
the meaning of a treaty, like all doubts respecting the 
meaning of a law, are in the first instance mere judi- 
cial questions, and are to U beard and decided in the 
courts of justice having cognizance of the causes in 
which they arise, and whose duty it is^to determine 
them according to the rules and maxims established by 
the laws of nations for the interpretation of treaties. 
From these principles it follows of necessary conse-^ 
quence, that no individual state has a right by legislftr 
tive acts to decide and point out the sense in which 
their particular citizens and courts shall understand this 
or that article of a treaty. 

^^It is evident that a contrary doctrine would not 
only militate against the common and established max- 
ims and ideas relative to this subject, but would prove 
no less inconi'^nient in practice than it is Irrational in 
theory ; for in that case the same article of the same 
treaty might by law be made to mean one thing in New, 
Hampshire, another thing in New York> and neither 
the one nor the other of them in Geor^. 
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^^ How far sacii l^dative iftclg would be valid anil 
obligatory eyeii within the. limits itf the state passing 
theiii^ is a qoestaoQ which we hope never to have occa* 
sioa to discass.' . Geiiaio^ however it is> that such acta 
cannot bind either of the contacting sovereigns^ and 
consequently xannot be oblatory on their respective 
nations* 

' ^^ But if treaties^ and every article in them be^ (as 
ih^ are and ought to be^) binding on the whole' na- 
tion, if ifidividnal states have no ri^t to accept some 
articles and rqect others^ and if the impropriety of 
state acts to interpret and decide 4ke sense and con- 
struction of thero^ be apparent^ still more manifest must 
be the impropriety of i^te acts to control^ delay or mo- 
dify the c^niAion and execntion <^ these national com- 
pa<$s. 

^^ When it is coniidered that the several states as- 
sembled by their delegates in congress^ have express 
power to> form treaties^ surety the treaties so formed 
are not afterwards to be subject to such alterations as 
this or that state legislature may think expedi^t to 
make^ and tiiat too without the consent of either of the 
parties to it; that is in the present, oise without the 
consent of all the United States^ who collectively are 
parties to this treaty on the one side^ and his Britannic 
majesty on tiie other.* Were the legislatures to possess 
and to exercise such power^ we should soon be involved 
sut a nation> in anarchy and confusion at home^ and in 
disputes which .woold-jprobably terminate in hostilitieo 
and war^ with the natioob with whom we may have 
formed treaties. Instances would then be frequent^ 
of treaties fioUy eMcnted.in one stated vand only partly 
exemted in another; and of the sane article being exe* 
cated in one masAerin one state^ and in a different 

manner^ w not at di^ in another atate« History for- 

41 ^ 
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idMies no pMcsdwt of meb UbevtiM taken with (ma- 
ties ufider form of law in any nation. 

<^ Gontaracts behrew natiem^ like cofitt aot9 batweea 
kidividttal% should be feUhfolly exeonted^ cren tboiigb 
Ike ivwd in the one owe, and the kw in flie oiher^ ^d 
not compel it Honest naticm% like heiieetmen^reqaim 
no cimstraint to do justice ; and though impunity and 
the necessity of affairs^ may sometimea aftid tsmpta- 
iions to pare down cootracte to Ihe meaanreof oooi- 
renience, yet it is never &me but at the exp<uise of &ali 
esteem, Siud confidence and t^redit^ which sm ^infinite- 
ly more wmrt^ than aU the* momeirttty adrantagsp 
whicb such expedknts csn extort 

"^.^ But although contracting natiiMsa csiipoti like ittdU 
vidnals^ avail themselves of courts itf jimtice to conqiel 
performance of contract^; yet an appeal to heaven aii^l 
to arms is always in theor power^ and often in their in- 
olittfttion. 

^< But it is their daly to take can that they never lesdk 
tibeir pei^le to make and snppof t such appeats^ nnlesa 
the sincerity and prc^riety of their conduct afibrdn 
them good reason to rely wilhcenfldenee on thejosiioe 
and pfotectiott of heaven« 

^ Thus much we tliink it useful to obtfeirw^ in order 
to exphdn the prin<nples on which we have nnanimousfy 
emne tp the following r^olntion^ via* 

^MJtesoIveif^ Thai^ le^sktores of the sevwal 
states cannot oi rif^t psaa any act or acta for intopcet. 
ing^ expbda^ng^ or cons^uing a national fareaty> or aagr 
part or clanse of it } nor for restraining> limiting^ or int 
any sumner impeding^ retarding or coontmctiog the 
qperatiop and execotlott oi the^ same; tot that on b&ng 
constitutionally made> ratified and pobttshod^ they be^ 
come in virtue of the confederation^ part rf the law o€ 
the land^ and are not only independiuit of tba will anA 
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|M)wer of gtidfai legUlaturei^ but also bindiDg iuid oUi^ 
gatoiymi theai/ 

^^ As the tfeatgr of p^«x^ so fiur m. it niipecte ^ 
matters sad tiniigg {worided for is it^ k a law to tha 
Uaited StatM which eaandt by all or aoyiof thotn ba 
attered or chaagad, all state aots attablishiiig provi^ 
atOQs^ rektbd to the saiae obfects which are incoaipati^ 
hie with it^ mast ia every point of view be impr^or* 
^ch aets do neyarteleis existf holwe do not thiakit 
necessary eittier to eminicmte tiliem paiticalariy^ or (o 
make them sereral^ the sobjeets ai discussion. It ap# 
paars to a» saAcieot to observe and mslit^ that the 
treaty oaght to hate free coorse in its bpemtion and 
execution^ and that all obstacles intwposed by sta^ 
acts be removed^ We mean tO' act with the most scm^ 
palons regard to jnstice and candoor towards Great 
Britain^ and with an equal degree of delicacy^ mode^ 
ration and decision towards the states who have g|iven 
tecasien to ttese diseuadone. 

^ Fot* thefe reasons we have in'general terms^ 

^^ ^Me9Qiveiy That all such acts or parts of acts as 
may be now eltisCing in any of the states^ repagnaat iA 
tiie treaty of peace^ ought to be forthwith repealed i as 
#ell to pvevteat their eontinouig to be regarded as via* 
bUSoos of that treatjr/ as to avoid the disagreeable ne- 
cessity there might oiAierwise be of raising and discuss- 
kig ijne^ions tonehiag their vali^y and obligation/ 

^^ Although this resolution applies stridfly only to 
sueh el tlie states as have passed the exceptionable acts 
alladed to^ ;j^et to obviate ia.ll future di«^ates and iques- 
Mons^^ as well ail to remove those whidi now exlst^ we 
think it beat that every state without escceptimi should 
paas a law on the sdb^t. We have therofore^ 

^ ^ Resolveif l%aA it be recommeiaded to the several 
states to nadce trndk repeal, rather by desisribing thsA 



820 CAFFSiinnu Na HL* 

recitiiig the said acts; and for tbat parpbae to pass an 
act declaring in general tenaa that all audi aota^ and 
parts of acts repugnant to the treaty of peace bebrew 
tiie United States and his Britamnc nugeaty, or any 
article thereof^ shall be, and tiiefcdby are repealed ; and 
that the courts of law and equity in all causes and quea* 
tions cognizable by them respectiYely, and arising from 
or touching the said treaty, shall dedde and adjudge 
aceoiding to the true intent and meaning rf the aame : 
any thing in the said acts, or parte of acts, to the con- 
trary thereof in any wise notwithstanding.' 

^< Such laws would answer every pnipdae, and be 
easily formed. The more they were of the like tenor 
throughout the states the better. Tliey might eacb re- 
cite that, 

. ^^ Whereas certein laws or statotes made and passed 
in some of the United Stetes, are regarded and com- 
plained of as repugnant to the treaty of peace with 
Great Britein, by reason whereof not only the good 
faith of the United Stetes pledged by that treaty, has 
been drawn into question, but their essential interesto 
under that treaty greatly effected. And whereas jus- 
tice to Ghreat Britain, as well as regard to the honour 
and interests of the United States, require that the said 
treaty be faitlifully exacted, and that all obstacles 
thereto, and particularly siich as do or may be con- 
strued to proceed from the laws of this stated be ^foc- 
toally removed, llberefore, 

^^ Be it enacted by nnd it is htvekj 

enacted by the authority of the same, that such of the 
acte or parte pf acte of the legislature of this stete, an 
are repugnant to the treaty of peace between the Uni-* 
ted Stetes and^his Britannic maj^esty, or any artidei 
thereof, shall be, and -hereby are repealed. And ftur- 
ther^ that the courto id law and equity within this stete 
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be^ and tbey h^^reby are diluted and required in all 
causeg and qaestions cognizable by them respectively , 
a&d arising from or touching the said treaty^ to decide, 
and adjudge acccNrding to the tenor^ true in^nt and 
meaning Df the same^ any thing in the said acts or parts 
of acts^ to the contrary thereof in any wise notwith- 
standing* 

^^ Such a general law i^ould^ we thinks be prefera- 
ble to one that should minutely enumerate the acts and 
ehiuses int^ided to be repealed: because omissions 
might accidentally be made in the enumeration^ or 
qoestions might arise^ and perhaps ndt be satisfactorily^ 
determined^ respecting particular acts or clauses^ about 
which contrary opinions may be entertained. By re- 
pealing in general terms all acts and clauses repugnant 
to the treaty, the business will be turned over to its 
proper department, viz. the judicial; and the Courts of 
law will find no difficulty in deciding wfae^er any par- 
ticular act or clause is or is, not contrary to the treaty. 
Besides, when it is consMered that the judges in ge- 
neral are men of character and learning, and feel as 
well as know the obligations of office and the value of 
reputation, there is no reason to doubt that their con- 
duct and judgments relative to these, as well as other 
judicial matters, will be wise and upright. 

^^ Be pleased, sir, to lay this letter before the legis- 
lature of your state, without delay. We flatter our- 
selves they will concur with us in opinion, that can- 
dour and justice are as necessary to true policy as they 
are to sound morality, and that the most honourable 
way of delivering ourselves from the embarrassmeni 
of mistakes, is fairly to correct them. Zt certainly is 
time that all doubts respecting the public faith be re- 
moved, and that all questions and differences between 
us and Great Britain) be amicably and finally settled^ 
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The 8tateg are informed of flie reaMM why bU Bri- 
tannic majeflty still continues to occupy the frontier 
posts, which by the treaty be agreed to evacuate ; and 
we have the strongest assurances that an exact con- 
pUance with the treaty on onr part, shall be fddlowed 
by a ponctoal perfermaiice of it on the part of Great 
Aritain. 

^^ It is ioiportant that the several legjislatiires riioold, 
as soon^ as possible, take these matters into considera- 
tion ; and we Teqoeat &e favour of yon to transmit to 
ns an anthentiGated copy of soch acts and proceedingil 
€i the kgislatwe of yoor state, as mtsy tdce place on 
the sabject and in pursmuice of this l^ter. 
^^ Ify wder of congress, 
^^ (Signed) Abthixk St. Glair, Preaidejit.^y 

No one can wish to see Ibe conntry agsin reduced to 
such di&cnlties and disgrace. Still less that by a total 
dissolution of the Union, we sbonid be left without 
even such a defidctive confederation as this wasw But 
we cannot leave the subject witbont an additional re- 
mark. 

As soon as the oonstitntion was adopted, all leg»- 
lative measures for. the* purpose ^ of enforcing existing 
treaties, either on the part of the United States or the 
states, became at once unnecessary. Tiie institution of 
the judicial power was itself adequate to the deadred 
effect. The partial views ' and local intereste wlricb 
mi^t have ii^uoiced stete le^slatorei^ or the Ugh 
tone which might be jealously impdted to Hie general 
l^slatore, were equally avoided. The people, by the 
adoption of the constitution, had themselves legi^titei 
on the sntigect, and the judicial principle, in regular 
and dignified procedure, carri^ their legislation into 
effect. 
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Far the furpese of convenient reference the ewHre 
Conetitutiom ie here ineerted^ induiing the umend'> 
ments* 



UNITED STATES OF AMERICA, 

AB.TICLE jL 

Sect. i. All legislatiTe powen beraii gruBled shall 
be vested in ft congress 6f tbe United States^ which 
shall ccmsist of a senate and hense of representatives^ 

Sect. 8. The house of representatives shall be com-^ 
posed of members chosen every secmid year l^ the 
people of the several states^ and the electora in each 
state shall have the qnalifications requisite for elee« 
tors of the most numerous branch of the state legisla- 
ture. 

No person shall b6 a ie[ffesentative who shall not 
liave attained to the age of twenty-flve years^ and been 
seven yearsr a citizen of the United States^ and who 
shall not^ when elected^ be lin inhabitant of that state 
in which he shall be chosen. 

Representatives and dhreet taxes shall be apportion 
ed ammig the several states wMch may be included 
withiii this Union^ according to their respective num- 
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beiSy which shall be diBtermioed by addiog to the whole 
namber of free persons^ inclodiog those boand to ser- 
vice for a term of years^ and exdadiog lodiaBs not 
taxed, threte-flfths of all other persons. The actual 
enomeration shall be made within three years after the 
first meeting of the congress of the United States^ and 
vithin every subsequent term of ten years, in such 
manner as they >sball bylaw direct The number of 
representatives shall not exceed one for ev^ry. thirty 
thousand, but each state shall have at least one repre- 
sentative; and until such enumeration shall he made, 
the state of New Has^sbire shall he entitled to choose 
three, Massachusetts eight, Rhode Island and Provi- 
dence Plantations one, Connecticut five, New York 
six. New Jersey four, Pennsylvania eight, Delaware 
one, Maryland six, Virginia ten. North Carolina five^ 
South Carolina five, and 6eorg;ia three. * 

When vacancies happen in the representetion from 
any stete, the executive authority thereof shall issue 
writs of election to fill such vacancies.^ > 

The house of representatives ahall choose their 
.speaker and other offioers ; and shall have the sole 
power of impeachment. 

Sect. 3. The senate of the United States shall be 
composed of two senators frwi^ each stale, chosen by 
the legislatare thereof, for six; years } and each senatmr 
shall have one vote*. 

Iminediately after they shall be assembled in con$e- 
quence Of the first election, they shall be divided as 
equally as may be into three classes* The seats jof 
the senators of the first class shallhe vacated at the expi- 
ration of the isecoad year, of the second class at the ex- 
piration of the fourth year, and of the third cliiss at the 
expiration of the sixth year, so that one-third may be 
chosen every second yciiir ; and if vacanpi^ happen by 
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resigaation^ or otherwise, daring the recess of the le- 
gislature of any state, the executive thereof may make 
temporary appointments until the next meeting of the 
legislature, which s^all then fill such vacancies. 

•No person shall be a senator who shall not have at- 
tained to the age of thirty years, and been nine years 
a citizen of the United States, and who shall not when 
elected, he an inhabitant of that state for which he shall 
be chosen. 

The vice president of the United States shall be pre- 
sident of th^ senate,^ bat shall have no vote, unless 
they be eiqually divided. , 

The senate shall choose.their other officers, and also 
a, president pro tempore^ in the absence of the vice pre- 
sidont, or when he shall exercise the office of president 
of the United States. . 

The senate shall, have the sole power to try all im- 
peachments; When sitting for that purpose, they shall 
be on oath or affirmation. When the president of the 
United States is tried, the- chief justice shall preside: 
and no person shall be convicted without the concur- 
rence of two-thirds of the members present. 

Judgment in eases of impeachment shall not extend 
farther than to removal from office, and disqualification 
to hold and enjoy any c^ce of honour, trust or profit 
under the United States ; but the party convicted shall 
nevertheless^ be liable and subject to indictment,, trial^ 
judgment and punishment, according to law. 

Sect. 4. The times, places, and-maniier of holding 
eleotious for senators and representatives, shall be pre- 
scribed in each state by the legislature thereof: but the 
congress may at any time by law jnake or alter such 
regulations, exceptus to the places of choosing sena- 
tors. • 

The congress shall asisemble at least once in every 

^2 



826 [Appendix, No. IV. 

year, and such meetings shall be on the Irst Monday 
in December, unless they shall by law appoint a dif- 
ferent day. 

Sect. 5. Each bouse shall be the judge of the elec- 
tions, returns and qualifications of its own members, 
and a majority of each shall constitute a quorum to do 
business ; but a smaller number may adjourn from day 
to day, and may be authorized to compel the attea-^ 
dance of absent members, in such manner, and under 
such penalties as each house may provide. 

Each house may determine the rules of its proceed- 
ings, punish its members for disorderly behaviour, and, 
with the concurrence of two-thirds, expel a member. 

Each house §hall keep a journal of its^ proceedings, 
and from time to time publish the same, excepting suck 
parts as may in their judgment require secrecy; and 
the yeas and nays of the members of either house on 
any question, shall, at the desire of one*fifth of those 
present, be entered on the journal. 

Neither house, during the session of congress, shall 
without the consent of the other, adjourn for more than 
three days, nor to any other place than that in which 
the two houses shall be tliitting. 

Sect. 6. The senators and representatives shall re- 
ceive a compensation for their services, to be ascertain- 
ed by law, and paid out of the treasury of the United 
States. They shall in all ciEises, except treason, felony 
and breach of the peace, be privileged from arrest dur* 
ing their attendance at the session of their' respective 
houses, and in going to and ^returning from the same ; 
and for any speech or debate in either house, they shall 
not be questioned in any other place. 

No senator or representative shall, during the time 
for which he was elected, be uppointed to any civil of- 
fice under the authority of the United States, which 
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eball have been created^ or the emoIamenUi whereof 
shall have been increased during such time ; and no 
person holding any office, under the United States^ 
shall be a meniber of either house during his continu- 
ance in office. . . . . ^ 

Sect 7- All bills for rabing revenue shall originate 
in the house of representatives; but the senate may pro- 
pose or concur with amendments as on other bills* 
> Every bill which shall have passed the house of re- 
present(itiyes and tbe senate, shall, before it become a 
law, be presented to the president of tbe United States ; 
if be approve he shall sign it, bnt if. not he shall return 
it, with his oljgections to that house in which it shall 
have originated, who shall enter the objections at large 
on their journal, and propped to reconsider it. If after 
such reconsideration two-thtrds of that house shall 
agree to pass the bill, it shall be sent, together with 
the objections^ to the other house, by which it shall 
likewise be reconsidered, and if approved by two- 
thirds of that hou8e> it shall become a law« But in all 
such cases the vote^ of both' houses shall be determin- 
ed by yeas and i^ays, and the names of the persons 
voting for and against the bill shall be entered on the 
journal of each house respectively. If any bill shall 
not be returned by the president within ten days, 
(Sundays excepted,), after it shall have been presented 
to him, the same shall, be a law, in like manner as if 
he had signed it, unless the congress by their adjourn- 
ment prevent its return, in which case it shall not be a 
law.^ 

Every order, resolution or vote to which the con- 
currence of the senate and house of representatives may 
he necessary, (except on .a question of adjournment,) 
shall be presented to the president of the United 
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States ; and before the same shall take effect^ shall be 
approved by him^ or being disapproved by him^ shall 
be re-passed by two-thirds of the senate and hoase of 
representatives, according to the rules and limitations 
prescribed in the case of a bill. 

Sect. 8. The congress shall have power 
To lay and collect taxes, duties, imposts and excises, 
to pay the debts and provide for the common defence 
and general welfare of the United States ; but all duties, 
imposts and excises shall be uniform throughout the 
United States: 
To borrow money oa the credit of the United States : 
To regulate commerce- with foreign nations, and 
among the several states^ and with the Indiau tribes : 
To establish an uniform rule of naturalization, and 
uniform laws on the subject of bankruptcies throughdnt 
the United SUtes : 

To coin money, regulate the value therec^, and of 
foreign coin, and fix the stand&rd of weights and mea- 
sures: ' , 

To provide for the punishment of counterfeiting the 
securities and currept coin of the United States : 
To establish post-offices and post-roads : 
To promote the progress of science and useful arts^ 
by securing for limited times to authors and inventors 
the exclusive right to their respective writings and dis- 
coveries: 

To constitute tribunals inferior to the Supreme 
Court : 

To define and punish piracies and felonies commit- 
ted on the high seas, and offences against the law of 
nations: . > 

To declare war, grant letters of marque and reprisal^ 
and make rules concerning captures on land and water : 
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To raise and support armies^ but no appropriation 
of money to that use shall be for a longer term than 
two years: ' 

To provide and maintain a navy : 

To make rules for the government and regulation of 
the land and naval forces : ' . 

To provide for calling forth the militia to execute 
the laws of the Union^ suppress insurrections and repel 
invasions: 

To provide for organizing, arming, and disciplining 
the militia^ and for governing such part of them as may 
be employed in the servi(;e of the United States, re- 
serving to the states respectively, the appointment of 
the oflBcers^ and the authority of training the militia 
according to the discipline prescribed by congress : 

To exercise exclusive legislatidn in all cases what- 
soever^ over such district^ (not exceeding ten miles 
square,) as may by cession of particular states, and 
the acceptance of congress, become the seat of the go- 
vernment of the United States, a:nd to exercise like 
authority over all places purchased by the consent of 
the legislature of the state in which the same shall bey 
for the erection of forts, magazines^ arsenals^ dock- 
yards^ and other needful buildings : — And 

To make all laws which shall be' necessary and pro- 
per for carrying into execution the foregoing powers, 
and all other powers Vested by this constitution in the 
government of the United States^ or in any department 
or officer thereof. 

Sect. 9« The migration or ioiportation of such per- 
sons^ as any of the states now existing shall think pro- 
per to admits shall not be prohibited by the congress 
prior to the year one thousand eight hundred and eight, 
but a tax or duty may be imposed on such importation, 
not exceeding ten dollars fot each person. 
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The privilege of the writ of haheas cbrpus shall not 
be suspended^ unless when in oases of rebellion or in- 
vasion the public -safety may require it. 

Nd bill of attainder or ex post facto law shall be 
passed^ 

No capitation^ or other direct tax shall be laid^ nn- 
less in proportion to the census or entimeiation herein 
before directed to be taken. 

No tax or duty shi^l be 4aid on articles exported 
from any state. No preference shall be given by any 
regulation of commerce or revenue to the ports of one 
state over those of another ; nor. shall vessels bound to^ 
or from^ one state^ be obliged to enter^ clear^ or pay 
dnties in another. i . 

No money shall be drawn from Hie treasury^ but in 
consequence of appropriations made by law ; and a re- 
gular statement and account )0f the receipts and expen- 
ditures of all public money shall be published from 
time to time. 

No title of nobility shall be granted by. the United 
States : And no person holding nny office of proftt or 
trust under them^ shall^ without the cotisent of the con- 
gress^ accept of any present^ emoliimenty office^ or title 
of 'any kind whatever^ from any king, piince or foreign 
state. 

Sect. 10. No state shall: enter into any treaty, alli- 
ance, or. confederation ; grant letters of marque and 
reprisal; coin money; emit bills of credit ; make any 
thing but gold and silver coin a tender in payment of 
debts ; pass any bill of attainder, eiv post facto laW, or 
law impairing the obligation ai contracts; or grant any 
title of nobility. v ^ 

No state shall, without the consent of the congress^ 
lay KXkf imposts or duties on imports or exports^ ex- 
cept what may be absolutely nisoessary for executing 
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its inspection laws ; and the net produce (tf all dnties 
and imposts^ laid by any state on imports or exports^ 
shall be for the use of the treasury of the United States ; 
afid all such laws shall be subject to the revision and 
control of the congress. No state shaU, without the 
consent of congress^ lay any duty of tonnage^ keep 
troops^ or ships of war in time of peace^ enter into any 
agreement or compact with another state^ Ot with a 
foreign power^ or engage in war^ unless actually invad^ 
ed^ or in such imminent danger aa will not admit of 
delay. 

ARTICLE 11, 

Sect. 1. The executive power shall liei yested in a 
president of the United Stat^ss of America. He shall 
bold his office daring the tprm'of four years^ and to- 
gether with the vice presideht^ chosen for the same 
term, be elected as follows : 

Each state shall appoint, in such manner as the 
legislature thereof may direct, a number of electors, 
equal to the^wrhole number of senators and representar 
tives to which the state may be entitled in the con- 
gress: but BO senatof or representative,' or person 
holding an office of trust or profit under the United 
States, shall be appointed an elector. 

The electors shall 4neet in their respective states, 
and vote by ballot for two persons, of whom one at 
least shall not be an inhabitant of the< same state with 
themselves. And they shall make a list of all the per- 
sons voted for, and of the number of votes for each ; 
which list they shall sign and certify, and transmit, 
sealed, to the seat of the government of the United 
States, directed to the president of the senate. The 
president of the senate shall, in the presence of the 
senate and house of representatives, open all the cer- 
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tificatefl^ and the votes shall then be counted. The 
person having the greatest nuqiber of votes shall be 
the president^ if snch number be a majority of Ae whote 
number of electors appointed; and if there be moi!S 
than one who have such majority^ and have an equal 
number of votes^ then the house of representatives shall 
imme^tely choose by ballot one of them for president; 
and if no person, have a majority, then from the five 
highest on the list the said house shall in like tnanner 
choose the president. Bat in choosing the president, the 
votes shall be taken by states, the representation from 
each state having one vote ; a quorum for this purpose 
shall consist of a member or members from two- tliirds 
of the states, and a majority of all the states shall be 
necessary to a choice. In every case, after the choice 
of the president, the person hq^ving the greatest number 
of votes of the electors sliall be the vice presidient. But 
if there should remain two or more who have equal 
votes, the seoate shall choose from them by ballot the 
vice president. ^ , 

The congress may determine the time of choosing 
the electors, and the day on which they shall give thek 
votes ; which diay shall be the same throughout th^ 
United States*. 

No person except a natural born citizen, or a citizen 
of the United States, at the time of the adoption of 
this constitution, shall be eligible to the office of presi- 
dent ; neither shall any person be eligible to that office 
who shall not have attained to the age of thirty-five 
years, and been fourteen years a resident within the 
United States. 

In case of the removal of the president from office, 
or of his death, resignation, or inability td disqliarge 
the powers and duties of the said office, the same shall 
devolve on the vice president^ and the congress may 
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fiy law provide for the case oi remdval^ dealb^ resigtia- 
tioQ^ or inability^ both of the president and vice presi- 
dent^ declaring what officer shall then act as president^ 
and such officer s^all act accordingly, until the disar 
bility be removed, or a president shall be elected. 

The president shall, at stated titties> receive for his 
services, a compensation, which shall neither be in- 
creased nor diminished during the period for which he 
shall have been elected, and he shall not receive with- 
in that period uny other einolumetit from the United 
S^tates or any of thenk 

Before he enter on the exec^ntion of his office, he 
shall take the folloinf ing oath or affirmattion : 

^^ I do solemn^ swear, (or affirm,) that I will faith- 
^^ faUy execute the office of president of the United 
^^ States, and will to the best of my ability, preserve, 
^protect, and defend the constitution of the United 
^^States-^^ 

Sect S. The president shall be commander in chief 
of the army and navy of the United States, and of 
the militia of the several states, when cMled into the 
actual service of the United States ; he may require the 
opinion, in Writings of the principal officer in each of 
the executive departments^ upon any subject relating 
to the duties.; of -their respective offices, and he shall 
have power to grant reprieves atid pardons for of- 
fences against the United States, except in cases of 
impeachment 

He shall have power, by and with the advice and 
consent of the senate, to make treaties, provided two- 
thirds of the senators present cpncur ; and he shall no- 
minate, and by and with the advice and consent of the 
senate, shall appoint ambassadors, other public minis- 
ters and consuls, judges of the supreme court, and all 
other ojfficers of the United States, whose appointments 

43 
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are not herein otlierwise jurovided for^ and which shall 
be established by law : bai the congress may by law 
vest the appoii|traent of such inferior officers as they 
think proper^ in the president alone^ in the courts oi 
law^ or in the heads of departments. 

The president shall have power to til up*all vacan- 
cies that may happen daring the i^ecess of the senate^ 
by granting commissions which shidl expire at the end 
of their next session. 

Sffcf . 8. He shall from time to time give to the con« 
gress information of the state of the Union, and recom- 
mend to their consideratimi tmch measures as he shall 
judge necessary and expedient; he may on extra- 
ordinary occasions^ convene both houses, or eittier of 
tijiem, and in case of disagreement between them 
with respect to the time of adjournment, he may ad- 
journ them to such time as he shall tMnk proper; he 
shall recdive ambassadon^ and other public minister^^ ; 
he shall take care tiiat the laws be faithfully executed, 
and shall commission all the officers td the United 
States. .^ 

Sect. 4. Tl(e presidentf vic^ president, und all dvSL 
officiers of the United States shall be rempved from 
office on impeachment for, and conviction of^ treason^ 
bribery, or other high crimen and misdemeanors. 

ARTICLE III. 

Sect. 1. The judicial power of the United Statjfts, 
shall be vested in one Supreme Court, and m such in- 
ferior courts as the congress may from time to time or- 
dain and establish. The judges, both of the supreme 
and inferior courts/ shall hold their offices during good 
behaviour^ &nd shall, at stated times, receive for their 
services, a coppensation, which shall nptsbe diqunish- 
ed during their continuance in office. 

Sect. S. The judicial power shall extend to all cases, 



in law and equity^ arising under this consdtttUon^ the 
laws of the United States, and treaties made, or which 
shall be made^ under their authority ; to all cases af- 
fecting ambassadors, other public ministers and con* 
suls ; to all cases of admiralty and maritime jurisdic« 
tion ; to controversies to which the United States shall 
be a party ; to controversies between two or more states^ 
between a state and citizens of another state, between 
citizens of different states, between citizens of the same 
state claiming lands under grants of different states, 
and between a state, or the citizena ttiereof, and foreign 
states citizens or subjects. 

In all cases affecting ambassadors, other public mi« 
nisters and consuls, and those in which a state shall 
be party, the Supreme Court shall have original juris- 
diction. In all the other cases before mentioned, the 
Supreme Court shall have appellate jurisdiction; both 
as to law and fact, with sych exceptions, and under 
such regulations as the congress shall make. 

The trial of all crimes, except in cases of impeach- 
ment, shall be by jury ; and such trial shall be held in 
the state where the said crimes shall have been com* 
mitted ; hot when not committed within any state, the 
trial shall be at such place or places as the congress 
may by law have directed, 

Sects. Treason a^inst the United States, shall 
consist only in levying war against them, or in ad- 
hering to their enemies^ giving them aid and comfort* 
No person shall be convicted of treason unless on the 
testimony of two witnesses tb the same overt act, or 
on confession in open court; 

The congress shall have power to declare the pun- 
ishment of treason, but no attainder of treason shall 
work corruption of blood, or forfeiture, except during 
the life of the person attainted. 
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ARTICLE IV. 

Sect 1. Full faith and credit shall 6e gi\ren in each 
state to the public acts^ records and judicial proceed- 
ings of every other state. And the congress may by 
general laws prescribe the manner in which such acts, 
records and proceedings shall be proved^ and the effect 
thereof. 

Sect. S. The citizens of each state shall be entitled 
to all privileges and immuuities of citizens in the seve- 
ral states. 

A person charged in any state with treason^ felony^ 
or other crime^ who shall flee from justice^ and be 
found in another statc^ shall; on demand of the execu- 
tive authority of the state from which he fled, be de- 
livered up^ to be removed to the state having jurisdic- 
tion of the crime. 

No person held to service or labour in one stato^ 
under the laws thereof^ escaping into another, shall, id 
consequence of any law or regulation therein, be dis- 
charged from such service or labour, but shall be de- 
livered up on claim of the party to Whom such service 
or labour may be due. 

Sect. 3. New states may be admitted by the congress 
into this Union ; but tu) ntew state shall be formed or 
erected within the jurisdiction of any other state ; nor 
any state be formed by the junction of two or more 
states, or parts of states, without the consent of the 
legislatures of the states concerned as well as of the 
congress. 

The congress shall have power to dispose of and 
make all needful rules and regulations respecting the 
territory or other property belonging to the United 
States ; and nothing in this constitution shall be so con- 
strued as to prejudice any claims of the United States^ 
or of any particular state. 
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Sect. 4. Tbe United States' sball gaarantee to every 
state in this Union a republican form of government^ 
and shall protjBct each of them against invasion ; and 
on application of the legislature, or of the executive^ 
(when the legislature canndt.be convened,) against 
domestic violence. 

ARTlCi;*E V. 

The congress, whenever tWo-thirds of both bouses 
shall deem it necessary, shall propose amendments to 
this constitution, or, pn the application of the legisla-* 
tares of two-thirds of the several states, shall call a 
convention for proposing amendments, which^in either 
case, shall be valid to all intents and purposes, as part 
of this constitution. When ratified by the legislatures of 
three-fourths of the several states, or by conventions 
m three-fourths thereof, as the one or the dther mode of 
ratification may be proposed by the congress : Provid- 
ed^ that no amendtnent which may be made prior to ^ 
the year one thousand eight hundred and eight shall 
in any manner aSbct the first and fourth clauses in the 
ninth section of the first article ; and that no state, with- 
out its consent, shall be deprived of its.^qual suffrage 
in the senate. 

ARTICLE VI. 

r 

t 

All debts contracted and engagements entered into, 
before the adoption of this constitution, shall be as valid 
against the United States under this constitution, as 
under the confederation. 

This constitution^ and the laws of the United States 
which shall be made in putsuance thereof ; and all 
treaties made, or which shall be made, under the au- 
thority of the United States, shall be the supreme law 
of the land; and the judges in every state shall be 
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bmind thereby^ any thing in the cons^titation w laws of 
any- state to the contrary notwithstanding. 

The senators and representatives before mentioned^ 
and the members of the several state legislatures, and 
all executive und judicial officers, both of the United 
States and of the several states, shall Jie bound by oath 
or affirmation, to support this constitution ; bat no re- 
ligious test shall ever be required as a qualification to 
any office or public trust under the United States. 

ARTICLE Vn. 

The ratification of the conventions of nine states, 
shall be sufficient for the establishment of this consti- 
iution hetweea the states so ratifyiog the same. 



JiMEKDMENTS TO THE COXSTITUTIOX, 

ARTICLE I. 

Congress shall make no law respecting an esta- 
blishment of religion, or prohibiting the free exercise 
thereof \ or abridging the freedom of speech, or of the 
press ; or the right of the people peaceably to assem* 
ble, and to petition the government for a redress qf 
grivances. • ' ^ ^ 

ARTICLE n. 

A well regulated militia being neceiissary to the seen- 
rity of a free state, the right of the people to keep and 
bear arms shall not be infringedr 

ARTICLE IIL 

No soldier s||iall; in time of peace, be quartered in 



any house without the consent of the owner ; nor in 

time of war^ but in a manner to be prescribed by law* 

^ ■ , - ~ 

ARTICIJB IV. 

The right of the people to be secure in their personS| 
houses^ papers^ and effects^ against unreasonable 
searches and seizures, shall not be violated ; and no 
warrants shall. issue, but upon probable cause, sup- 
ported by oath or affirmation, and particularly describ- 
ing the place to be searched, and the persons or things 
to be seized* 

ARTICLE V. 

> 

No person shall be held to aqswer for a capital or 
otherwise infamous crime,, unless on a presentment or 
indictment of a grand ji)ry, except in cases arising in 
the land or naval forces, or in the militia, when in ac- 
tual service, in time of war or public danger ; nor shall 
any person be subject for the same offence to be twice 
put in jeopardy of life or limb ; nor shall be compelled, 
in any criminal case, to be a witness against himself, 
nor be deprived of life, liberty, or property, without 
due process of law; nor shall private property be taken 
for public use without just eompensatipn. 

ARTICLE VL 

In all criminal prosecutions, the accused shall enjoy 
tiie right to a speedy and public trial, by an impartial 
jury of the state and district wherein the crime shall 
have been committed, which, district shall have been 
previously ascertained by law, and to be informed qf 
the nature and cause of the accusation ; to be confront- 
ed with the witnesses against him ; to have compulsory 
process for obtaining witnesses in his favour ; and to 
have the assistance of counsel for his defence. 
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ABTIGLE Vn. 

In suits at common law, where the value in contro- 
versy shall exceed twenty dollars, the right of trial by 
jury shall be preserved ; and no fact tried by a jury 
shall be otherwise re-examined in any court of the 
United States^ than according to the roles of the com- 
BKHilaw. 

ARTICLE Vni. 

Excessive bail shall not be required, nor excessive 
fines imposed, nor cruel and unusual punishments in- 
flicted. 

ARTICLE IX. 

The enumeration in the constitution of certain rights, 
shall not be construed to deny or disparage others re- 
tained by the people. 

ARTICLE X. 

The powers not delegated to the United States by 
the constitution, nor prohibited by it to the states, are 
reserved to the states respectively, or to the people. 

ARTICLE XI. 

The judicial power of the Uniied States shall not be 
construed to extend to any suit in law or equity, com- 
menced or prosecuted against one of the United States 
by citizens of another state, or by citizens or subjects 
of any foreign state. 

ARTICLE Xn. 

The electors shall meet in their respecfive states, 
and vote by ballot for president and vice president, one 
of whom, at least, shall not be an inhabitant of the 
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same state with themselves ; they shall name in their 
ballots the person voted for as president^ and in distinct 
ballots the peipson voted for as vice president ; and they 
shall make distinct lists of all persons voted for as pre-^ 
sident, and of all persons voted for as vice president^ 
and of the nnmber oi^ votes for.eaph, which lists^ they 
shall sign and certify^ and transmit sealed to the seat of 
the government of the United States^ directed to the 
president 'of the senate; the priesident of the senate 
shall, in the presence of the senate and house of repre- 
sentatives, open all the certificates, and the votes shall 
then be counted : the person having the greatest num- 
ber of votes for president, shall be the president, if 
such number be a majority of the whole number of 
electors appointed ; and if no person have * such ma- 
jority, then from the persons having the highest num- 
bers, not exceeding three, on the list of those voted 
for as president, the house of representatives shall 
choose immediately, by ballot, the president. But in 
choosing the president, the votes shall be tiiken by 
states, the representation from each state having one 
vote; a quorum for this purpose shall consist of a 
member or members from two-thirds of the states, and 
a majority of all the states shall be necessary to a 
choice. And if the house of representatives shall not 
choose a president whenever the right of choice shall 
devolve upon them, before the fourth day of March 
next following, then the vice president shall acjgps pre- 
sident, as in the case of the death or other constitu- 
tional disability of the president. 

The person having the greatest number of votes as 
vice president, shall be the vice president, if such num- 
ber be a majority of the whole number of electors ap- 
pointed ; and if no person have a majority, then from 
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the two highest numhers on the list^ the geimte shall 
choose the vice president : & quoram for the pnipose 
shall consist of two-thiris of the whole number of se- 
nators^ and a majority of the whole namber shall be 
necessary to a choice. 

But no person constiitQtio[nally ineligible to the offioQ 
of president^ shall be eligible to that of vice president 
olrthe United States. 
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Bills of credit .... 98 

•! of rights not found in all the 

state constitutions - - 121 

Borrowing money by U. States TS 
Britain, Great 4. 14. 20. 62. 69. 87. 90 



Caucus 



C. 



51 



Census, see Enumeration. 

Citizenship . . • . 

Checks and restraints on the ju- 
dicial power 

. on the legislative 

■ on the executire 

Clearances 

Coining money 

Colonies, their leg^ nature 

— — — British 

Colonial commerce • 

Commerce 

Compensation to public oncers 

Communications by president to 
congress -" - 

Congress of provinces 

: of United States 

;t- its enumerated powers 

■ to lay and collect taxes 

— — - to borrow money on the 
credit of the United States - 
to regulate internal and 



external commerce 

to establish a uniform 



system of naturalization 

to pass uniform laws on 



the subject of bankruptcy 

to coin money and to 



provide for the punishment for 
counterfeiting the current coin 
ofU.SUtes .... 
to establish post offices 



and post roads 

to grant patents for ii> 



ventions, &c. 

to define and punish pi- 



racies and felonies committed 
on the high seas j . . 
to define and punish of- 



79 

266 

274 

278 

112 

98 

14 

17 

18 

7$ 

168 

159 
20 
21 

73 
f^. 

7S 

ib. 

79 

97 



98 
99 



. 101 



102 



fences against the law of nations 104 
—— — to declare and carry on 

..... 105 



war 



— ~— — to provide for calling 
out the militia, and on what oc- 
casions, &c. r - - • 107 
to exercise exclusive le 



gislation over a district of ten 
miles square - 

to make all laws which 



- loa 



shall be necessary for carrying 
the foregoing into execution 
■ . is restricted from laying 



110 
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a tax or duty on ar6cle8 export- 
ed from any state - - 111 
Congress is restricted from giving 
a preference by any regulations 
of commerce or revenue to the 
ports of one state over those of 

ano^er - " " . ' ^^^ 

from passing a bill of 

attainder or ex post &oto law 115 
■ from granting titles »6.. 

from passing any law re- 



specting the establishment of • 
religion, or preventing the free 
exercise of it - - - 116 

frt>m passing any law to 



impair the liberty of the press 119 
from passing any law to 



prevent the people from peace- 
ably assembling and petitioning 120 
Confederation - - - - 21 
Consuls - - - - - 213 
Consuls and vic^ consuls, suits 

brought by - - T - 221 
Connecticut originally chartered 
on the principle of representa- 
tion - - - - - 10 
Consolidation, the U. States not a 

consolidated government - 243 
Cpnveiition - - - - 22 
Contagious disorders - - 112 

Constitutions, their general meaning 5 
I and principles - 12 

— — more readily form- 
ed on a single principle - 6 

■ need not be in writ- 
ing - - - - - V U 

of U. States - 13 

— — — — mode of construing 

it recommended - • . : 27 
Contempts of the legislative body 43 
— — power to punish, and 
principles on which it is found- 
ed not declared by statute - 264 
Convicts - - - - - ' 96 
Contracts, laws impairing the ob- 
ligation of, prohibited to states 131 
Construction of constitution, pow- 
er of, belongs to judiciary, and 
not to legislature - - . 216 
Copyright - , - - 101 
Corruption of blood - - 307 

Courts, United States, cases in 
which they have exclusive ju- 
risdiction .... 191 

■ admiralty and maritime . ^ 191 
.. affecting ambassadors, Sec. 192 

— for the recovery of debts 
or damages doe to U. States, in 
state courts .... 193 

— difficulty oft in regard to 
crixDiniil cases - - • 195 



Courts, their conturrent jurisdic- 
' tion with those of states 191. 
Court for the trial of impeach- 
ments, see impeachments. 

— martial - 

— ^ — Supreme, of V. States - ' 
— " its powers 

-^— — -— — cases in which it 
has original jurisdiction 

— when appellate 

— — circuit - - - - 

district • - . 

— — — territorial - . - 
their jurisdiction 



Crimes, impossibility of fully de 
scribing them by statutes 

— — - liable to punishment by 
law of nature - . - 
against U. States, means. 



against people of U. States - 
consequences deduced 



therefrom 



194 

209 

211 

ib 
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216 

218 

ib, 

ib. 

219 

254 

260 

253 
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Decision, roles of • - - 244 
Democracy - - - - 6 
Districts, appropriated for arse- 
nals, &c. - - - - 228 
— r— — seat of government 108, 228 
—judicial, U^ States divided 

into .... 124.226 
Dockyards . . - , - 228 

B. 

Elections of members of house of 
representatives - , - - 37 

— — each house to judge of 
those of its own members - 42 

' of president and vice 
president ... - .46 

England, its constitution . - 9 

— — may be altered at the 
pleasure of legislature - - 11 

Enumeration, decennial - - 38 
' peculiar to America 

that it should be required by 
the constitution - - - 40 

1 its effects - - 41 



Enumerated powers of congress, 
vide congress. 

Equity, construction given to the 
word 249 

Executive power ... 134 

' constitutional descrip- 

tion of its extent and limitation 136 
unity of it desirable 



and unattended by danger - 136 
duties of president. 



means provided for their per* 
fonnancc - - - - i38 
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Ezecative 1. th^ edramand of tiie 
military forces ... 133 
' 2. the qualified power 

of appointing to executive and 
judicial offices . ^ . 150 
Executive officers, liability - 156 

— -tothei^te - - - ib, 

to individuals - -, ib. 

' ; — contrasted with the 

practice of foreign nations - ib, 
influence, little danger 



to be apprehended ftom the 
undue exercise of - - 379 

Expatriation - - -' - 85 
Exportation - - - - 111 
Ex post facto law 4 . - ^15 
Expulsion, power of . . 43 

F. 

Federal, tlie word, improperly ap- 
plied to the courts of the U. 
States ... - - 243 

Felonies - - - - 102 

Foreign states^ &c., presents or 
emoluments from - - 116 

Fugitives from jpstice - - 95 
service - - ib, 

G. 

Govembrs of stated when to obey 
orders of president - 142. 147! 
^ their prompt co-opera- 

tion with the measures of the 
genefal government - - 70 

Guarantee of republican form of 
government • -; . 288 



Habeas corptu 



H, 



I. 



113 



]i98. 265 
. 23 

r 128 
. 128 
. 182 



Impeachment • 

Independence declared . - 

Indictment 

Information ... 

Insurrection 

J. 

Jeopardy of life or limb, no one to 
be twice put in for the same of- 
fence * - - - . 129 
Judicial districts - - . 124 
■ power - - - 188 

offices, tenure of - - 269 

Juijr, trial by - - - - 125 
Jurisdiction in suits by or aguost 

states • - . . 223 
^— - admiralty and mari- 
time 191 



Jurisdiction, concurrent, between 
U. States and state courts — see 
courts. 

' appellate ^of Supreme 
dourt of U. States, in what 
cases ..... 231 



, L. 
Law, Cicero's remarks on 
— common - 

of nature 

of nations 



- 252 

- 247 

- 262 
104 



71 



SO 
119 
101 



Laws enacted by congress from 
the third rule of obligation 

Legislative action cannot be sus- 
pended by an act of the execu- 
tive . - - . - 

Libels punishable - - - 

Literary property - - - 

Mail, robbing the ... 195 
Marque and reprisal, letters of 131 
Militia, nature of - - . 140 
advantages and disadvanta- 
ges - ... - 141 

instances of their efficiency 1*. 

subjection to the orders of 

prendent and congress - . 143 
'' cases arising out of this, &c. ib, 

N. - 

Nation, term applied to the U. 
.States not strictly applicable to 
individual states - • - 27 
Nations, law of - • . 104 

Naturalization - ... 79 
Neutrality - . - .69 
Nobility, titles of - - - 115 

O. 

Offences, see Crimes. 
Offices, appointment to executive 
and judicial, in whom vested 150 
' wheii incompatible with 
each other - - . - 17s 
oath of '-. . - 180 
Officers whose appointment ife- 
quires the consent of the se- 
nate 151 

■ ■ ' ■ i the secre- 

tary of state - - - . 153 

■' — ' ■ of the trea- 
sury ib. 

\ of war - ib. 
Officers, their commissions - 154 
delivery not essential to 
the validity of a commission ib^ 
■ I duration of commissions 155 

— executive, their liability 156 
Organization of judiciary • - 268 
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Pifdon 162 

■ not grantable on convic* 
tiotts by impeiclunentB, and why 386 
Patent! for useful inrentioDt - 101 
i petitiomng, right ci, te- 

, cured - - - - - 120 

Pinunes 102 

Post office and post nwda - 99 
Powers of goFennnent, how to be 

divided . • . • 8 

Press, freedom of - • - 119 

Ptesidenty present node of eke* 

tion ..... 46 

former mode - - ib, 

' provision for a Yacancy 

in the office - • - 49 

■ qualifications in candi- 
dates ..... 279 
— — — participation in legisla- ' 
tive power - - - * - 53 
■ comparison bet#eenthe 

American and European system 
as to the veto of the executive 3S 
— his power in making 
treaties . , ^ . ss 

■ to enforce them - 69 
'■ ' ■ ■ instance thereof - ib. 
« his power of granting 

• pardons .... 162 
advantages of vesting it 
in the ..... 166 

■ extends to all cases ex- 
cept impeachments and eon* . 
tempts ofeither houpexif the le- 
giskture ... 164. 165 
— — communications to be 

made by him to congress - 159 
« his duty in respect to 

furnishing information upon the 
request ofeither house of con- 

ib, 

' former practice of con- 
gress upon receiving a message 
from ..... 160 

■ his duty as to carrying 
on mtercourse with foreign na- 
tions 159 

'■ ■ neutrality maintuned by 
him - - . - - 69 
' his power as to acknow- 

ledging the new establishment 
of aforeigpnnation - - 184 

— his duty in case of war 
breaking out between two or 
more external nations in re- 
spect to preserving neutrality 186 
arduous parts of his duty 182 

— — may require the opinions 
of the principal executive offi- 
cers - - - • - 1*4. 



Presidential elMton^ a|^oint- 
ment of . . . . 5t 

Private property, when it maybe 
taken for public use • - 12^ 

Provincial governments . - IT 

Punishments • . • • 269 



Qnarantine 
Quartering soldiers 
Quorum • 

R. 



- 112 

- 123 
35. 45 



Religious opinions not to be con- 

troUed 115 

— — two states in which dis- 
qualifications as to religious opi- 
nions still exist ... 118 
Removal from state courts - 223 
from office - - 270 
Representation, its value . . 8 
■ in England - 40 

■ ' tabular view of it 

in U. States .... 41 

■ anomaly in pre- - 
sent system - . - - 42 

Representatives, appointment of 
determined by a decennial cen- 
sus ..... 38 
■ thdr qualifica^ 

tions 280 

house of, founded 



on the principle of the repre- 
sentation of the people, though 
not purely and abstracte(fly 37 

■*- composed of re- 



presentatives of the people of 
the several states, not of the 
people at large, advantages Of 
this mode - - - ' ib. 
its power as to 



judging of returns and qualifi- 
cations and punishment of its 
own members - - - 42 
its duty and pow- 



ers in case of attempt to assail 
the freedom or corrupt the in- 
tegrity of any of its members 43 
" majority consti- 

tutes a quorum - • - . 45 
I but a smaller 



number may adjourn de die in 
diem and may be authorized to 
compel the attendance of mem- 
bers ..... i6^ 
cannot adjourn 



for more than three days, nor 
to a different place - - t6. 
— — — journal of its pro- 
ceedings • • . • t^. 
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Residence, how long necessary 

for office .... 280 
Restrictions - - - - 111 
Revenue defined - - - 65 
— ^— bilis for raising must 
originate in the house of repre- . 
sentatives .... t^. 
Rhode Island, its charter - 10 

Righto, bill of - . . - 121 
Rotation in office - • - 280 
Royal governments - • - 17 

S. 
Search warrants ... 124 
Seizures under laws of impost, &c. 221 
Secession from union - - 295 
L effects of 299 

Senate, its legislative power - 29 
— its treaty making power 56 
■ its judicial power • - 198 

Senators, their appointment - 31 
— — • qualificiiions - - 32 

— number frbm each state ib. 
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cancies 



duration of office 
mede of supplying va- 

« . - • • 

majority of members, 
not of states, constitutes a quo- 
rum 

question arising from 



a. 



the majority of states refusing 
to appoint - - • - 5296 
— - not bound by instruc- 
tions - . . . - 34 
Slave trade - . • - 113 
Speech, freedom of - - - 119 
Statutes - - ... 72 
States, members of the union - 26 
' but not in a federate capa- 
city - - . - - 27 

' jurisdiction of suits by and 
agunst .... 223 

' ■ sovereignty of, how pre- 
served - - - -27 

T. 

Taxation - - - - - 73 



Territories • • - • 

Treaties, their nature, and lan- 
guage of the constitution con- 
cerning them - . 

— their formation and ra- 
tification, how, when, and by 
whom - . - • - 

effectof - . . 

case of treaty of Nov. 
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correspondence be- 
tween house qf representatives 
and president Wasliington on 
the subject - - . - 
— resolutions of house of 



61 
63 



representatives - - - 
— — their effect on state con- 
stitutions and laws - 68. 322 

disposition of money by 

treaty - - - . - 64 
plaintive letter of the 



old congress on the subject of 314 
Treason against V, States - 305 
Trial by jury .... 124 
rights of the person accused 

pn - - - - - 126 

Truces - - - - - 106 

U. 

Uniformity in organizing the mi- 
litia - - - - - 108 
Union 288 
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Vacandes in the senate - 
. . '' _ in the house of repre- 
sentatives - - - - 42 

' in the office of president 

and vice president - - 49* 
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War - - r - 105.107 
Washington's administration - 187 
———fareweU address 301 
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in allowed to the accused - 127 
Writs of error - . 216. 224 
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